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1. INTRODUCTION  

 The international negotiations on Paragraph 31(i) of the Doha Declaration have 
been, even in the context of the general difficulties of the Doha Round, 
comparatively slow and lacking clarity as to the scope and desired outcome 

thereof. Many member countries have made submissions in order to attempt to 
clarify and give the negotiations more direction, though there is general 
disagreement on some fundamental concepts and process, the resolution of 

which would assist greatly in moving the negotiation along more purposefully.  

 South Africa has not yet made a formal submission on Paragraph 31(i). This 

paper has been commissioned by the Industrial Development Corporation, in its 
role as administrator of certain funds of the Fund for Research into Industrial 

Development, Growth and Equity (ñFRIDGEò), with the purpose of assisting with 
the development of a final national position on paragraph 31(i).  

In terms of the Industrial Development Corporationôs tender document 
T12/04/06, t he authorsô mandate in the ñproposed drafting of a preliminary 
national position on the relationship between Multilateral 

Environmental Agreements (MEAs) with trade obl igations and World 
Trad e Organiz ation (WTO) Rules which can be used to develop a final 
national position in response to paragraph 31(i)ò, is detailed as follows: 

 ñThe consultant is required to review the WTO secretariat document 
[TN/TE/S/5/Rev.1]  referred to above and to presen t an analysis of the 

relationship between the trade obligations in the MEAs and WTO rules 
for each MEA. The result of the analysis should then be used to develop 
a draft negotiating position in response to paragraph 31(i) of the Doha 

Declaration.  

The docum ent covers the following MEAs, which have been divided into 

two broad groups for convenience as follows:  

1.1  BIODIVERSITY GROUP  

 International Plant Protection Convention  

 International Convention for the Conservation of Atlantic 
Tunas  

 Convention on Internationa l Trade in Endangered Species 
of Wild Fauna and Flora  

 Convention on the Conservation of Antarctic Marine Living 
Resources  

 Biological Diversity  
 Cartagena Protocol on Biosafety  
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 International Tropical Timber Agreement  

 UN Fish Stocks Agreement  

1.2  Chemical and oth er Industry Group  

 Montreal Protocol on Substances that Deplete the Ozone 

Layer  
 Basel Convention on the Control of Transboundary 

Movements of Hazardous Wastes and Their Disposal  
 Rotterdam Convention on the Prior Informed Consent 

Procedure for Certain Hazar dous Chemicals and Pesticides 
in International Trade  

 Stockholm Convention on Persistent Organic Pollutants  

 UN Framework Convention on Climate Change  

 Kyoto Protocol ò 

Further, the authorsô interpretation of the mandate, as expressed in the work 
plan and methodology, was accepted by the FRIDGE and IDC as part of the 
winning tender and final contract by the authors, as follows: 

1. The Matrix on Trade Measures Pursuant to Selected Multilateral 
Environmental Agreements AND submissions made by certain members 

on paragraph 31(i) would ñbe used to inform the South African Draft 
Position.ò 

2. Relevant existing WTO Rules and certain GATT and WTO decisions would 
be analyzed, and a relationship between these and the trade related 
measures in each of the 14 MEAs selected in the Matrix  would be 

examined. 

3. There would be a division of the MEAs into two broad groups, namely 

Biodiversity and Chemical and Other Industry Group. 

4. Also, the authors noted in their tender, as accepted, that ñôan 

experienced -based  way forward to focus future discussions ô was 
proposed in the negotiations thus far, and thus the latter óhave 
moved to the next phase of sharing Membersô experiences with 

the negotiation and implementation of the STOs (Specific Trade 
Obligations) set out in certain MEAs (Multilateral Environmental 

Trade Obligations) ôò. In accordance with what appeared to be a 
consensual view of the members, the authors proposed, where necessary, 
consultations with various organizations and individuals to obtain a South 

African experiential view on the relationship between trade obligations 
contained in certain MEAs and South Africaôs obligations in the WTO (as a 
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further clarification  to the tender documentôs requirement that ñthe 
consultants will consult with the necessary organizations an d 

individuals which may have information relating to the project.ò) 

5. However, due to a significant reduction in the tender fee, the final 

contract annexure states that due to this constraint, ñall research will of 
necessity have to be desk -based (ie tele phonic and email 
interviews).ò  

6. I t was agreed from the outset that once the draft national position was 
circulated, any amendments to be made due to comments by South 

African Stakeholders, would be outside the scope of the present work: 
ñScoping of the Draft National Position subsequent to its 

submission to the IDC is not included in this work.ò 

Accordingly, the authors circulated an initial questionnaire by email (Annexure 

ñAò hereto) on or about 22 September 2006, to the Trade and Environment 
Task Team of NEDLAC, to certain persons named by the IDC as part of the 
counterpart group, to certain academics, civil society and business leaders, and 

to the counterpart group itself .  

Telephonic discussions and email correspondence were held with Marba Visagie, 

Kobus Du Plooy and Solveig Crompton of DTI, Anele Moyo of DEAT, Professor 
Lorretta Ferris of the University of Pretoria, Michelle Pressend of the Institute of 
Global Dialogue and Dr Laurraine Lotter of CAIA. The authors wish to 

acknowledge with thanks, the valuable insights provided by these experts in the 
South African environmental and trade fields. 

2. THE RELATIONSHIP BETWEEN TRADE AND THE ENVIRONMENT ï THE 
INTERNATIONAL NEGOTIATION ON PARAGRAPH 31(i) OF THE DOHA 
DECLARATION THUS FAR:         

   

2.1  PARAGRAPH 31(i) OF THE DOHA DECLARATION.  

Paragraph 31(i) of the DOHA Declaration4, the basis upon which this paper rests, 

states as follows: 

It would seem from a plain reading of the text of DOHA 31(i) that the mandate 

ñ31. With a view to enhancing the mutual supportiveness of trade and the environment, 
we agree to negotiations, without prejudicing their outcome, on: 

 
(i) the relationship between existing WTO rules and specific trade obligations 

[ñSTOsò] set out in multilateral environmental agreements (MEAs). The 
negotiations shall be limited in scope to the applicability of such existing 
WTO Rules as among parties to the MEA in question. The negotiations shall 
not prejudice the WTO rights of any member that is not a party to the MEA in 
question.ò 
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of this particular paragraph is narrowly and rather clearly defined:  

 The Chapeau, or preamble outlining the purpose of paragraph 31, states that 
the overall objective of negotiations on paragraph 31 is  ñenhancing the 

mutual supportiveness of trade and environmentò 
 Thereafter, the specific mandate under paragraph 31(i) is limited to 

negotiations  on the following:  
o The relationship between existing  WTO Rules ; and 
o Specific Trade Obligations  (ñSTOsò) [NOT TRADE MEASURES IN 

GENERAL] (The IDC mandate speaks of ñtrade obligationsò , but this 
appears to be a typographical error)  

o as Set out in MEAs ;  

o The negotiations shall: 
Á be limited in scope to the applicability of such existing WTO 

Rules as among parties to the MEA in question 

Á not prejudice the WTO Rights of any member that is not a party 
to the MEA in question 

Accordingly, the pertinent questions here, in order to begin to fulfill the 
consultantsô mandate are the following:  

 How does one define ñSet out in MEAsò? In this regard, the EC view5 
suggests that not only the M ultilateral Environmental Agreements in treaty 

form, but also certain subsequent Conference of the Parties (ñCOPò) 
decisions, where these introduce STOs into the MEAs, should be considered 
to be included in the definition of the phrase ñset out in MEAsò. However, 

there are public internation al law considerations to be had here, in that not 
every COP decision has the effect of becoming a binding obligation upon 

parties which have not formally agreed to become bound thereby. Thus there 
are varying degrees of interpretation of the phrase ñset out in MEAsò, and 
these are discussed in more detail below. 

Additionally, it is not certain that MEAs which have been adopted but which 
are not yet in force, can be considered MEAs for the purposes of this 

negotiation. The US view is that these MEAs ought to be included where they 
contain STOs, since they may very well be in force before  the end of these 
negotiations. The other more legally correct view is that only MEAs which are 

currently in force can create obligations, and thus the enquiry ought to end 
there. 

Furthermore, the negotiation is to be limited in scope to between the parties 
to the MEAS. This raises the question as to whether a party who has not 
signed amendments to existing MEAs  can be seen to be a party in respect of 

the amended portion of th e MEA ï this is particularly important from the 



 9 

South African perspective, as she has not adopted several amendments, for 
example the Gaberone Amendment to CITES. 

A more detailed discussion extracted from member submissions relating to 
the definition of a MEA, and its consequent effect on the definition of an ñSTO 

as set out in a MEAò, is discussed below. 

 What is a Specific Trade Obligation (ñSTOò)? 

The Japanese submission6 provides a useful analysis here, where trade 

measures are categorized into four separate categories, in order to attempt 
to distill a predictable interpretation of various trade measures, and how to 
distill which of these might be STOs: 

ñ1) The trade measure in question is explicitly provided for as 
mandatory under an MEA;  

 
2) ñObligation  de résultat ò is explicitly provided for in an MEA and 

the trade measure in question is identified in that MEA as 

potential means to meet that obligation.  
 

3) ñObligation de résultat ò is provided for in an MEA but the trade 
measure in question is not iden tified in that MEA, while the 
decision on the measure(s) to be taken to fulfil l  that obligation is 

left at the full discretion of each Party thereto;  
 
4) The trade measure in question is not mentioned in an MEA but 

the Parties to that MEA are obligated to take that measure in 
accordance with relevant decisions made under the framework of 
that MEA .ò 

 

Japan believes that category 1 would classify as STOs, category 2 would 
classify as STOs if ñbased on scientific principles and the scope of the trade 

measure was proportional in range and degree in the pursuit of the MEA 
objectives (Proportionality)ò, and Categories 3 and 4 are not considered STOs 
in terms of the DOHA mandate. 

Japan further holds that ñeach trade measure classified in these two 
categories [i.e. 1 and 2], should, if necessary, be deliberated on a 

case -by -case basis.ò 

The Republic of Argentine7, on the other hand, provides a  more open 
definition:  

ñAll non-mandatory trade measures, non - trade obligations and non -
specific trade obligations in an MEA are therefore excluded. T he 
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meaning of the expression ñspecific trade obligationsò should be 
borne in mind when determining which such obligations in the MEA 

should be considered.ò 

As will be seen from the above two extracts and  our more detailed analysis of 

member submissions below, there is far from sufficient consensus on exactly 
what constitutes an STO.  

Thus, as will be seen below, in order for the authors to fulfill their mandate, 
we have had to examine the general discourse, to consult with South Afr ican 
experts, and then to decide, in the context of South Africaôs need for policy 

space, to follow the more conservative route in order to provide a treatment 
of the relationship between ñSTOôs as set out in MEAsò and the existing WTO 

Rules. 

 What are the existing WTO Rules which could relate to STOôs set 

out in MEAs ? 

The relevant existing WTO Rules and their international law interaction with 

MEAs, are dealt with below, though the overriding principles of non -
discrimination and transparency upon which the WTO Rules are based will 

ultimately impact upon all environmental trade measures institu ted by one 
member against other members. The Argentine submission defines the 
ñexisting WTO Rulesò as ñall provisions of agreements which are 

currently in force, known as ócoveredô agreementsò8. 

Additionally, the international rules of treaty interpretation and the interaction 

between these two bodies of public international law is discussed below, 
though again, there is no consensus between the members that this 
conceptual analysis falls within the mandate of paragraph 31(i) or that it 

would complement the factual experiential review of the negotiation and 
implementation of STOs set out in certain MEAs agreed between the 
members in the CTESS meetings of 2002. 

In this reg ard, however, the authors agree with the Canadian view that 
ñBoth approaches are essential if we are to reach a common 

understandingò.9 

 How do the above relate:  

o among parties to the MEAs ;  

again, the question of how wide the definition of a ñPartyò to the MEA 
ought to be , will affect the scope of th is negotiation. The authors 
agree, given our intended generally conservative approach to this 
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debate as discussed throughout this paper, with the approach by 
Norway, that the mandate of paragraph 31(i) is limite d to ñamong 

parties to the MEA in questionò, and thus where an MEA permits 
parties to make reservations in respect of certain provisions therein,  ña 
Party having made such a reservation is to be treated as a 

non -party with respect to this provision.ò10  

o and among non -parties to the MEAs ?  

The US submission (TN/TE/W/20), states that obligations requiring 
parties to take particular trade action in relation to non -parties are 

excluded from the negotiation . However, it is a specific requirement of 
this negotiation that it shall NOT prejudice the WTO rights of any 

member that is not a party to the MEA in question. Thus, while the 
relationship between the existing WTO Rules and STOs as set out in 
MEAs pertaining to non-parties to the MEAs is excluded from this 

discussion, it is admittedly one of the vexing problems of the 
relationship between trade and environment :  

ñWe must be careful not to create any reluctance on the part 
of individual countries to join the MEAs for fear that they are 
simultaneously agreeing to p rejudice their WTO rights.ò11  

Nevertheless, the relationship between non-parties and parties to 
Environmental Agreements would be governed as described below, 

and thus the above concern  may well materialize. 

ñBut if one side in the dispute [over a trade action taken under 

an environmental agreement] has not signed the environment 
agreement, then the WTO would provide the only possible 
forum for settling the dispute .ò12  

Further insight on the scope and nature of t he work of the Committee on 
Trade and Environment (ñCTEò) apart from the formal Doha declaration 

mandate as provided above, at least from a WTO perspective, is provided on 
the WTO website pertaining to the relationship between trade and 

environment as follows: 

ñThe negotiations will address how WTO ru les are to apply to WTO 

members that are parties to environmental agreements, in 
particular  [but perhaps not only] to clarify the relationship between 
trade measures taken under the environmental agreements and the 

WTO rules. So far, no measure affecting t rade taken under an 
environmental agreement has been challenged in the GATT -WTO 
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systeméò13  There have, however, been many disputes relating to domestic 
environmental measures outside of the MEAs taken by a WTO Member 

against other WTO members, which have affected trade, such as the so-
called Shrimp-Turtle Case and others which are relevant to this discussion, 
and which are examined in this paper. 

Furthermore, the Ministers have instructed the CTE (established at the end of 
the Uruguay Round in 1994) in pursuing work on ALL items on its agenda, 

ñto pay particular attention to the following areas:  

 The effect of environmental measures on market access, 

especially for developing countries.  
  

 ñWin-win -winò situations: when eliminating or reducing trade 

restrictions  and distortions would benefit trade, the environment 
and development.  

  

 Intellectual Property. Paragraph 19 of the Ministerial Declaration 

mandates the TRIPS Council to continue clarifying the Biological 
Diversity Convention. Ministers also ask the Trade a nd 
Environment Committee to continue to look at the relevant 

provisions of the TRIPS agreement.  
  

 Environmental labeling requirements. The Trade and 
Environment Committee should identify WTO rules that would 
need to be clarified.  

  
 General: ministers recogni ze the importance of technical 

assistance and capacity building programs for developing 
countries in the trade and environment area. They also 

encourage members to share expertise and experience on 
national environmental reviewséò14  

At the Hong Kong Ministerial of December 2005, Membersô work under 
paragraph 31(i) was recognized based on their submissions on the 
relationship between existing WTO rules and STOs set out in the MEAs, and 

the intensification of the negotiations, without prejudging their outcome,  
towards the fulfillment of the mandate was encouraged. 15 

However, as will be seen from the analysis below, there is also much 
disagreement regarding the scope and required outcome of the negotiation 

under paragraph 31(i), and the authors are of the opinion  that in some 
respects this could be due to the manner in which this paragraph has been 
drafted.  
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There is somewhat of a ñdisconnectò between the chapeau of paragraph 31, 
and the apparently more narrowly defined mandate under paragraph (i).  This 

would not be problematic if the scope which has been removed by a narrow 
interpretation of paragraph 31(i) w as covered under the other sub-
paragraphs, but this is not necessarily so. Accordingly, it appears that the 

DOHA mandate does not seek clarity on the relationship between trade and 
environment where concepts such as non-membership of MEAs; non-
membership of the WTO; new rules of the WTO, or non-STO environmental 

trade measures are dealt with specifically ï this means that the ñchapeauò of 
the paragraph, which requires a holistic debate on the mutual supportiveness 

of environment and trade, ends up ñsitting between several stoolsò due to the 
too-narrow formulation of 31(i)  and a failure to deal explicit ly with these 
outstanding issues elsewhere in Paragraph 31. This may be the reason that 

accusations that membersô submissions go well beyond the mandate of 31(i) 
abound. 

While it is the authorsô view that the mandate prescribed in paragraph 31 (i) 
is clear and rather narrow, and thus we have proceeded on this more d irect 
path in this paper, it may ultimately be more useful, particularly from a South 

African perspective, to widen the ambit of this negotiation to more fully 
explore the relationship between WTO Rules and ALL environmental 
measures affecting trade between non-parties and non-members as well as 

between parties and members ï after all, it seems somewhat of a 
disproportionate task to allocate many years to deciding what exactly an 
ñSTO set out in a MEAò is in the context of the narrow formulation of 

paragraph 31(i) , when it is common cause that disputes relating to trade 
disrupting environmental measures taken under the MEAs have thus far not 
arisen, and while exporters from developing countries regularly face 

financially devastating unilaterally imposed environmental trade measures in 
their quest for access to markets. 

Nevertheless, we are of the view that the above wide formulation of 
paragraph 31(i) is not the current brief, thus we mention this here more for 

the purpose of highlighting the likely reason th at this negotiation seems to 
have gone astray, and perhaps to point out areas of debate which may be 
more useful from a sustainable development/environment/trade interaction 

perspective in the future . 

In the authorsô view, this narrowing of the negotiation  to only STOs set out in 

MEAs (and the failure to address those areas specifically excluded under this 
mandate elsewhere) restricts the members ability to  properly fulfill the stated 
intention of the ñchapeauò of paragraph 31, that is to explore the manner  in 

which trade and environment can and should be mutually supportive. It also 
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restricts the ability of the Committee on Trade and Environment (ñCTEò) to 
seek the ñwin-win-winò situations as directed above. 

This is not to suggest agreement with the worriso me tendency by some 
members during this negotiation towards the elevation of some or all 

environmental trade measures mentioned in the Matrix On Trade 
Measures Pursuant To Selected Multilateral Environmental 
Agreements  of the WTO Secretariat, to STO level, a move which quite 

obviously would impact the policy space of members since domestically 
implemented discretionary environmental trade measures by some members 
could potentially be used to attempt to unilaterally influence and force such 

policies on others. 

It would seem then, that trade measures  which are not STOs as set out in 
MEAs, or those to be undertaken against non-MEA parties, which do not fall 
within the ambit of the negotiations under paragraph 31(i) , would possibly be 

dealt with under the market  access portion of the CTEôs work, and any 
conflicts would be resolved via the WTO Rules and Dispute Settlement 
Mechanisms. Little surprise, then, that the members have taken many years 

to agree the scope and definitions of this mandate.  

The Chairman of the CTESS, in his report dated 26 July 2006 puts the current 

state of play in a nutshell:   

ñSince the early stages of the negotiations, Members have held 

different views on the scope of paragraph 31(i) and on the most 
appropriate way of addressing this manda te .  

Some delegations consider that the mandate provides an 
opportunity to further clarify and improve the relationship between 
WTO and MEA rules with a view to preventing conflicts from arising.  

Other delegations are of the view that the WTO -MEA relation ship 
has been working well. These delegations consider that the sharing 

of national experiences in the negotiation and implementation of 
specific trade obligations in MEAs undertaken by some Members 

could provide the basis for taking the discussions forwar d under 
paragraph 31(i). The proposal introduced at the last meeting gave 
rise to a restatement of Membersô position on these issues.ò16  

The above chairmanôs report goes on to state that in his opinion the debate 
has been revitalized by the Proposal, discussed in more detail below, by the 

EC entitled: ñProposal for a Decision of the Ministerial Conference on Trade 
and Environmentò (TN/TE/W/68), dated 30 June 2006, and his 
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admonishment is thus that ñdelegations [are to]  be more forthcoming 
and specific on wha t they think may constitute an acceptable 

outcome in these negotiations. 17ò 

2.2  THE TRADE AND ENVIRONMENT COMMITTEE OF THE WTO.  

The Trade and Environment Committee was established at the Uruguay 
Round in 1994, thereby formally bringing trade, sustainable development and 

environmental issues to the forefront of the WTO debate.  

This committee is tasked with the  ñstudy [of] the relationship between 

trade and the environment and to make recommendations about 
any changes that might be needed in the trade agreem entsò18  and in 

fulfilling this mandate, it deals with all areas of the multilateral trading system 
in which trade and the environment interact, including the MEAs with STOs, 
goods, services and intellectual property, as well as the various decisions of 

the WTO Dispute Settlement Body which deal in certain respects with this 
relationship. 

Additionally, the specific factors as listed in paragraph 2.1 above, which are 
to be borne in mind by this committee in conducting its responsibilities, make 
the scope of its work very wide indeed. 

However, this work is to be undertaken on the basis that ñthe WTO is not 
an environmental agency... [and]  its Members do not want it to 

intervene in national or international environmental policies or to 
set environmental standards. ..[thus]  its only task is to study 
questions that arise when environmental policies have a significant 

impact on trade.ò19  

Furthermore, ñif the Committee does identify problems, its solutions 

must continue to uphold the principles of the WTO system [the 
foundations of these principles being non-discrimination and transparency].  

Officially, the departure point of the Trade and Environment Committee 
proceeds from the principles that ñéWTO members are convinced that 

an open, equitable and non -discriminatory mul tilateral trading 
system has a key contribution to make to national and international 
efforts to better protect and conserve environmental resources and 

promote sustainable developmenté20 [and thus]  

 ñthe most effective way to deal with international environmental 

problems is through the environmental agreements, [and that]  
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 t he basic WTO principles of non -discrimination and transparency 

do not conflict with trade measures needed to protect the 
environment, including actions taken under the environmental 
agreem ents, [and that]  

 clauses in the [WTO] agreements on goods, services and 
intellectual property allow governments to give priority to their 

domestic environmental policies.ò21  

2.3  THE WTO SYNTHESIS DOCUMENT (TN/TE/S/5/Rev.1): 

ñMATRIX ON TRADE MEASURES PURSUANT TO SELECTED 
MULTILATERAL ENVIRONMENTAL AGREEMENTSò.  

The Matrix of Trade Measures Pursuant to Selected Multilateral Environmental 
Agreements (TN/TE/S/5/Rev.1) prepared by the WTO Secretariat dated 16 
February 2005 is used as the basis for this paper. It is important to note the 

terminology used in the title of this Matrix, particularly in v iew of the 
fundamental disagreement between the members as to exactly what 
constitutes an STO.  

Furthermore, the free elevation of all  trade measures to STOs without further 
refinement being undertaken as to whether the latter in fact create 

obligations as envisaged under Paragraph 31(i) will, it is feared, increase the 
risk of the reduction of policy space re lating to the environment of sovereign 

members.  

This would come in direct conflict with the stated intention of the WTO 

Committee on Trade and Environment that ñthe most effective way to 
deal with international environment problems is through the 
environmental agreements [éthusé] using the provisions of an 

internati onal environmental agreement is better than one country 
trying on its own to change other countriesô environmental 
policies.ò22  

The Matrix deals with the selected MEAs which contain trade measures 
(including Specific Trade Obligations), hence the authorsô attempt under each 

treatment of these MEAs below, to separate clear STOs and those where 
some element of disagreement exists and where South African Stakeholders 
possibly need to be ñscopedò in order to reach consensus on a national view.  

Generally, we have used the common principle that the measure must 
contain a specific obligation, and not be merely discretionary  to sort out clear 

STOs. In effect, an STO is ñone that is specific, [and] contains a clear 
trade element that is in the nature of an obligation .ò23  
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The selection of STOs from amongst the various trade measures which 
comprise the Matrix becomes further complicated by differing view s, for 

example, as to whether an STO can be inferred where, rather than a specific 
obligation to restrict or prohibit t rade in order to satisfy an environmental 
criteria, a desired environmental outcome (such as the reduction of 

greenhouse gases) is mandatory, but the Member is given discretionary 
powers to determine how in fact it will attain the desired outcome. The 
Japanese submission discussed above refines this issue rather well. 

Once again, the expansion of trade measures beyond a narrowly defined 
band of STOs is problematic in that membersô policy space on environmental 

issues is seen to be compromised. In this respect, then it would seem that 
the Matrix goes beyond the mandate of Paragraph 31(i) in including all trade 

measures which can arise out of the MEAs listed therein, rather than a strict 
interpretation of the relevant STOs in the MEAs ï this is probably due to the 
differences in opinion about what exactly constitutes an STO and the scope of 

the mandate, thus trade measures have been identified, but not yet classified 
as to whether they are STOs or not, leaving room for further debate .  

South Africa will need to  take a view on whether this expansion is 
desirable or not , given what the authors have noted below 
regarding the potential impact on trade and policy space, of all 

environmental trade measures, not only STOs . 

However, given South Africaôs social imperatives and its attendant obligations 

to deliver welfare benefits to many people, together with her precedents in 
the Services negotiations, and Intellectual Property Rights negotiations both 
bilaterally and multila terally, it is likely that any potential reduction in policy 

space / sovereignty will not be supported.  

Indeed, the view we found to be supported in various discussions with expert 

South African Stakeholders, is that almost all expressed concerns that the 
relevant definitions surrounding this debate on the relationship between 

MEAs with Specific Trade Obligations and existing WTO Rules should not be 
freely expanded so as to have the effect of automatically including trade 
measures which are not clear STOs, thereby bringing about unintended 

consequences. The reason for this was the fear of such expansion being used 
to justify the impact of domestic environmental policies being unilaterally 
imposed on the policy space of others.  

However, as discussed above, the widening of the discussion to include all 
environmental trade measures (including non-STOs) might in fact be useful to 

South Africa and the developing world, provided that the caveat expressed 
regarding the need to retain domestic policy space is respected and adhered 
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to, and provided that this relationship could be constructively explored 
without prejudice to the latter specific concerns.   

While the mandate of this paper is not to scope South African Stakeholders in 
depth, as it is envisaged that this will be done once this paper has been 

circulated to them, the authors intend here to merely draw attention to the 
substantive questions surrounding the nature of the trade measures vis-à-vis 
Specific Trade Obligations (ñSTOsò) as contained in this Matrix.  

The more intense debate amongst South African Stakeholders will need to 
deal with the actual effect of each of these trade measures on trade, and 

whether it can be seen to factually create a specific obligation or not,  and will 
be a matter for each affected party  directly involved in and responsible for, 

the effect of the negotiation and implementation of the MEAs on trade in the 
South African context to assess on a case by case basis.  

Furthermore, the authors have been directed to pay greater attention 24 to the 
following MEAs, which most urgently need to be addressed from the South 
African perspective: 

 UN Fish Stocks Agreement 

 Convention on International Trade In Endangered Species (ñCITESò) 
 Cartagena Protocol On Biosafety 

 Montreal Protocol on Substances That Deplete The Ozone Layer 
 Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and their Disposal 
 Rotterdam Convention On The Prior Informed Consent Procedure For 

Certain Hazardous Chemicals And Pesticides  
 Stockholm Convention On Persistent Organic Pollutants (POPS) 

Six of the MEAs listed above are also those most commonly dealt with in 

Membersô submissions on paragraph 31(i)25.  



 19 

2.4  THE MAJOR ISSUES IN THE RELATIONSHIP BETWEEN 
TRADE AND THE ENVIRONMENT ARISING FROM COMMONALITIES 

(AND DISAGREEMENTS) IN MEMBER COUNTRY SUBMISS ION S AND 
NEGOTIATIONS ON PARAGRAPH 31(i) TO DATE:  

2.4.1  INTERPRETATIVE BEGINNINGS ï INTERNATIONAL LAW, 
PRINCIPLES OF TREATY INTERPRETATION , AND THE WAY 
FORWARD TO FULFILLING THE MANDATE OF PARAGRAPH 

31(i)  

Switzerlandôs submissions26 deal with the legal interpreta tion of International 

Law from which the general relationship between MEAs and WTO Rules, 
which are two independent but equal bodies of international law,  must first 

be examined. While the US and some other members are of the opinion that 
this conceptual approach goes well outside of the mandate of Paragraph 31(i) 
in that it deals with the overall relationship between the WTO Agreements 

and MEAs, it is trite that the relationship between existing WTO Rules and 
STOs set out in MEAs as a subset of the latter relationship, cannot be 
properly understood without reference to the international law principles of 

no hierarchy, mutual supportiveness and deference.27 

Thus the Swiss submission entitled ñThe Relationship between Existing WTO 

Rules and Specific Trade Obligations (STOs) set out in Multilateral 
Environmental Agreements (MEAs)ò28 holds that in order to clarify the mutual 
supportiveness of the relationship between WTO Rules and MEAs, it is 

necessary to review the above international law principles. The STOs set out 
in MEAs can only be properly assessed with reference to their effect and/or 
interaction with existing WTO Rules if the international law principles  upon 

which their relationship is based, are understood. 

Switzerland is of the view that a discussion and clarification of the se 

principles: ñWhether it is in order to improve international 
cooperation when devising a new STO, or in order to ensure that an 

STO is implemented in a manner consistent with international 
obligations,  [ such a discussion]  is useful  and necessary and in fact 
responds to the mandate that we were given by the Ministers in 

Doha.ò 

ñIn relation to our submission in document TN/TE/W/58, which was 

presented at the CTESS meeting in  July, New  Zealand and other 
delegations asked how the princi ples of no -hierarchy, mutual 
supportiveness, and deference, which should in our view govern the 

relationship between WTO rules and MEAs, relate to the rules of 
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international law.  As promised at the last meeting, we are pleased 
to respond to this important  question now in more detail.ò29  

Thus: ñThe following principles are in Switzerlandôs view, central to 
the discussion in the CTESS:  

(a)  éñno-hierarchyò is based on the idea, that both legal systems 
are equal and there is no hierarchy between trade and 

environme nt  regimesé 
(b)  éòmutual supportivenessò is based on the assumption that 

the overall objective of both environmental and trade regimes 

is the same, namely  the promotion of wellbeing . The two sets 
of rules are concerned with different areas of policies, focus 

on different issues and have different competencies.  However, 
in focusing on their own tasks and competencies, the trade 
and environmental regimes must ensure mutual 

supportiveness.  

(c)  [the above principle highlights] t he importance of maintaining the 

int egrity of both sets of instruments [and] brings us to the third 
ñprinciple of òdeferenceò éthat each framework should 
remain responsible and competent for the issues falling within 

its primary area of competence and accept the competence 
and decisions of t he other regime .ò30   

The subsequent Swiss submission31 then attempts to clarify how the above 
principles, ñwhich should in our view govern the relationship between 
WTO Rules and MEAs, relate to the rules of international lawéthere 

exists no hierarchy between  WTO Rules and MEAs. [and that] éas 
long as different international rules can be interpreted in a 
compatible and consistent manner, there is no need to establish an 

artificial hierarchy between them. In that sense, WTO Rules should, 
according to internatio nal law, always be interpreted in a manner 

that they do not constitute a conflict with MEA Rules. And vice 
versa, MEAs rules should always be interpreted in a way that they 
do not create a conflict with WTO Rules . This is a reflection of the 

general princi ple pacta sunt servanda , that requires that states 
should try to  fulfil their obligations resulting from one treaty 
without violating their other obligationséThus, if in a specific 

situation [such as the application of an STO set out in a MEA and its 
interaction with existing WTO Rules]32 those of WTO and those of an MEA 
apply, the provisions of each instrument should be construed, IF 

POSSIBLE33  -  in a manner not creating conflicts with the applicable 
rules and principles of the other instruments .ò 
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The authors and some of the members concur with the Swiss submission up 
to the above point, however, thereafter there is a serious difficulty in 

accepting the conclusions which this submission then draws from the above 
obvious principles of international law: 

ñThis [the above rule of interpretation relating to avoiding conflicting 
interpretations between two bodies of international law]  implies an 
approach according to which a measure provided for by an MEA 

should be held as WTO -compatible. And this also implies that  in the 
context of the WTO, the word ñnecessity of a measure provided for 
in an MEAò should not be re-examined, thus questioning the 

fulfilment of obligations under an MEA but WTO should use 
deference with regard to this issue.ò34  

In responding to Switzerlandôs submissions35 as outlined above, Australia36 is 
noted as expressing the view that a ñtreaty interpreter could not accept 

such conclusions [as reached in the Swiss submission37 that i) all measures 
provided for by an MEA should be considered WTO consistent; or ii) all MEA 
measures should be considered necessary when analysed in a WTO context] 

at the outset, but needed instead to follow the customary rules of 
interpretation of public international law, as reflected in Articles 31 
to 33 of the Vienna Convent ion on the Law of Treaties .ò  

The relevant Articles on the Interpretation of Treaties are provided verbatim 
below, as they shall be integral to the selection and treatment of each STO as 

set out in the MEAs 

 ñArticle 31: General Rule of Interpretation: 

1. A treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the 
treaty in their context and in light of its object and 
purpose.  

2.   The context for the purpose of interpretation of a treaty 
shall comprise , in addition to the text, including its 

preamble and annexes:  

(a)  any agreement relating to the treaty which was 

made between all the parties in connection with 
the conclusion of the treaty  

(b)  any instrument which was made by one or more 
parties in connection wi th the conclusion of the 
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treaty and accepted by the other parties as an 
instrument related to the treaty.  

3.  There shall be taken into account, together with the 
context:  

(a)  any subsequent agreement between the 
parties regarding the interpretation of the 

trea ty or the applicability of its provisions;  
(b)  any subsequent practice in the application of 

the treaty which established the agreement of 

the parties regarding its interpretation;  
(c)  any relevant rules of international law 

applicable in the relations between the  parties  

4.  A special meaning shall be given to a form if it is 

established that the parties so intended.  

 Article 32: Supplementary Means of Interpretation:  

Recourse may be had to supplementary means of interpretation, 

including the preparatory work of the  treaty and the 
circumstances of its conclusion, in order to confirm the meaning 
resulting from the application of article 31, or to determine the 

meaning when the interpretation according to article 31:  

(a)  leaves the meaning ambiguous or obscure; or  

(b)  leads to  a result which is manifestly absurd or 
unreasonable.ò38  

The Australian delegation is reported to state 39 that the latter rules of 
interpretation must be applied by the WTO Panels and the Appellate Body 
when the covered WTO agreements are to be clarified. Furthermore, the 

implementation of any measures by Member States in fulfilment of their WTO 
and MEA obligations must of necessity still be reviewable on the basis of their 
WTO consistency by the WTO Panel or Appellate Body. Any other 

interpretation would hav e the result of negating the Principle of no -hierarchy 
of the above rules of interpretation.  

The authors concur with the above Australian view, as supported by the 
Argentine and the US, in that the international law principles of no-hierarchy, 

mutual supportiveness and deference indeed do govern the relationship 
between the WTO Rules and MEAs, but that they cannot be used to support 
an appeal for a presumption of necessity or consistency with WTO Rules. 
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The latter presumptions would bring about totally unex pected and unintended 
consequences, and in any event are clearly in conflict with the no -hierarchy 

principle. They would, for example, negate the need for Article XX of GATT 
1994, which through its mechanisms contained in the necessity test, ensures 
the mutual supportiveness of trade and environment by ensuring that 

ñmeasures adopted for an environmental purpose do not have 
protectionist intent.ò40  

In this context, it is useful to highlight what, in the authorsô opinion, is the 
crux of the negotiation under Paragraph 31(i), and which has been eloquently 
put in the U S-Gasoline case Panel Report pertaining to Article XX of the 

GATT, at paragraph 7.1: ñUnder the General Agreement, WTO 
Members were free to set their own environmental objectives, but 

they were bou nd to implement these objectives through measures 
consistent with its provisions, notably those on the relative 
treatment of domestic and imported products .ò41  

Further clarification on the paragraph 31(i) mandate, in the authorsô view, is 
provided by the Appellate Body in the above case as follows: 

ñWTO Members have a large measure of autonomy to determine 
their own policies on the environment (including its relationship 

with trade), their environmental objectives and the environmental 
legislation they enact  and implement. So far as concerns the WTO, 
that autonomy is circumscribed only by the need to respect the 

requirements of the General Agreement and the other covered 
agreements.ò42  

However, the European Community has rather differing views on the scope of 
the paragraph 31(i) mandate, and additionally her view, as reiterated in her 
submission on 4 July 2005, is ñthat scrutiny on how MEAs are 

implemented is clearly outside of the mandate of paragraph 31(i) of 
the DDA.ò 43  

With respect, the authors strongly dis agree with this view ï in fact, the 
manner in which MEAs are implemented goes to the root of the 

discussion in Paragraph 31(i),  since it is clear that it is in the 
implementation of STOs via domestically implemented trade measures which 
seek to assist with environmental conservation, that the closest scrutiny must 

occur of the mutually supportive relationship between existing WTO Rules 
and STOs set out in the MEAs. It is also the area in which conflict is most 
likely to occur. 
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Nevertheless, the authors do concur with the EC in that a mere discussion 
of each Memberôs experience of its cooperative mechanisms 

between its authorities responsible for trade and environment in the 
negotiation and implementation of STOs in MEAs in each Member 
State , while useful in order to highlight the importance of ensuring that the 

negotiation is mutually supportive of both bodies of international law  and 
thus acts to avoid future conflicts , cannot be the only mechanism by 
which the mandate may be brought closer to completion . This is so, 

in particular, since few of the submissions make the step of specifically 
analysing the existing WTO Rules during their contributions on the benefits of 

domestic intergovernmental and international cooperation in the successful 
negotiation and implementation of STOs set out in MEAs.  

ñThe representative of the European Communities (EC) introduced 
the EC's new submission entitled Putting MEA/WTO Governance 
into Practice: The EC's Experience in the Negotiation and 

Implementation of MEAs which had be en circulated in document 
TN/TE/W/53. The EC's objective in tabling this submission was two -
fold. First, to contribute to the sharing of national experiences in the 

negotiation and implementation of MEAs, which some delegations 
had called for as part of th e discussion under Paragraph 31(i). 
Second, to build on a previous submission which set out governance 

principles that the EC believed should govern the relationship 
between WTO and MEA rules. One of the key principles addressed in 
this paper related to co operation and increased information flow at 

national and international levels, which in the EC's view was a 
precondition to enhance the mutual supportiveness between the 
WTO and MEA regimes.ò44  

The Argentine submission45suggests that the Doha Declaration paragraph 

31(i) is in fact  ñclear and precise both as regard the subject matter of 
the negotiations (existing WTO Rules and specific trade obligations 
in MEAs) and their scope (the implementation of WTO Rules) ò. 

Additionally, Argentine submission is of the opinion that the following criteria 
upon which the examination of the interaction between MEAS and existing 
WTO Rules can be based, can be gleaned from the work of panels and the 

Appellate Body in the WTO, wherein they have addressed international legal 
provisions which have overlapping or even contradictory obligations, namely:  

 Complementarity  ï also known as the ñprinciple of cumulationò ï where 
concurrent obligations in two different but complementary international 

agreements, if not mutually exclusive, sh ould be complied with at the 
same time. 
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 Express derogation  ï Where an express exception in one international 

agreement permits non-compliance with an obligation under one 
convention where such compliance would be incompatible with a provision 
in another in ternational agreement 

 Conflict  ï where an irreconcilable conflict occurs between compliance 
with one obligation which results in failure to comply with another  

In the view of this submission, it would be useful to use the above criteria to 
identify ña series of relationships between the ñspecific trade 

obligationsò in the MEAs and the provisions of the Marrakes h 
Agreement  [é] This, in turn, would enable us to assess the need for, 
and form which should be taken by, a possible regulatory solution 

within the p ur view of t he WTO to achieve greater comple mentarity 
between environmental and free -trade objectives.ò 

The United States46, however, generally encourages the experiential analysis 
of the sharing of membersô understanding of the negotiation and 
implementation of STOs set out in MEAs as the correct procedure through 

which to satisfy the Doha mandate, in that: ñéthe CTE in Special Session 
is now well positioned to proceed under sub -paragraph 31(i) in a 
more concrete, analytical manner. This phase of the work should 

begin to build a factual foundation that can subsequently permit the 
Committee to examine the relationship  between these two distinct 

sets of international obligations [é] This phase should include 
efforts to understand the experience of individual Me mbers in 
negotiating specific trade obligation s in MEAs and implementing 

them ò and ñéexperience-based discussions would be more fruitful 
in furthering the task set out in the mandate of paragraph 31(i) 
than abstract discussions of general principles.ò47  

Other members clearly also follow the above view, since many have made 
submissions based on their experiences in negotiating and implementing 

STOs set out in MEAs, while comparatively few have attempted to lay the 
theoretical legal foundation for the relation ship between existing WTO Rules 
and STOs set out in MEAs. 

The authors, as stated above, follow the Canadian view expressed above, 
that both aspects, namely, the sharing of factual experiences in the 

negotiation and implementation of specific trade obligati ons and the laying of 
a solid theoretical basis upon which to analyse the relationship between these 
experiences and the existing WTO Rules, is the logical manner in which to 

proceed.  
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Without using the international law framework to assess the experience of 
how the negotiation and implementation of STOs affects trade amongst 

members and thus providing a predictable manner in which to deal with 
conflicting provisions between the legally equal bodies of international law, 
namely, STOs set out in MEAs and existing WTO Rules, it seems that the ECôs 

view that the experience-based discussion on the negotiation and 
implementation of MEAs could not ñin itself constitute an outcome under 
the mandate ò48  would be correct. 

Furthermore, the Swiss submission49 under TN/TE/ W/4 reminds the 
Members of the initial reasoning for this negotiation as follows:  

ñIn accordance with the Note by the WTO Secretariat (TN/TE/S/1), 

several approaches were proposed prior to the Doha Ministerial 
Conference for clarifying the relationship bet ween the rules and 
provisions of the WTO System and those of MEAs which were most 

likely to prove incompatible: (A) leave the issue to be settled by the 
dispute settlement mechanism; (B) amend Article XX of the GATT 
1994 by introducing reference to the env ironment; (C) adopt an 

interpretative decision. These three options, then, can provide 
appropriate means of clarifying the relationship between WTO rules 
and MEAs.ò 

The above submission explores the option of leaving the determination of the 
relationship between WTO Rules and specific trade obligations set out in 

MEAs on a case by case basis to the dispute settlement mechanisms of the 
WTO, but rejects this option, as it feels that since the WTO Members agreed 
to negotiate on this issue, this ñunderscored their determination to find 

a solution to this issue and not to leave it to dispute settlement 
bodies.ò 

Additionally, the option of adopting an environmental clause which could 
ñexplicitly define the relationship between WTO Rules and MEAs 

[éandé] the principles governing the coexistence of the two 
systems [éand requiringé] reviewing Article XX of the GATT 1994 
[é] and inserting a new provision in that Articleò , was found to be in 

conflict with the duty not to add to or diminish the rights and obligations of  
Members under existing WTO Agreements. 

Switzerland then comes to the conclusion that ñthe only possible solution 
is to adopt an interpretative decision . Consequently, it recalls that 
MEAs and the WTO are equal legal entities and that the relationship 

betw een  WTO Rules and specific trade obligations in MEAs can only 
be governed by the general principles of no hierarchy, mutual 



 27 

supportiveness and deference, for which purposes an interpretative 
decision is necessary .ò 

2.4.2  MEAs, TRADE MEASURES AND STOs ï EXPANDIN G THE 
DEBATE AND NARROWING THE NATIONAL POLICY SPACE?  

As may be seen from the Matrix and from Membersô submissions, Specific 
Trade Obligations appear in many guises. The manner in which an STO is 

determined is viewed as an important mechanism by which each member 
may retain its own policy space on environmental affairs .  

Given South Africaôs social delivery obligations concerning the environment as 
reflected in her Constitution, she is likely to value her domestic policy space 

extremely highly in these negotiations. Accordingly, a narrow definition of the 
mandate of paragraph 31(i), particularly vis -à-vis- MEAs and the STOs ñset 
outò in them, as well as the definition of a ñpartyò to the MEAs, would more 

likely be acceptable to her, in order to ensure that a n automatic acceptance 
of wider and unintended obligations cannot inadvertently occur.  

In particular, whilst the current levels of intergovernmental and inter -
stakeholder interaction are admittedly somewhat weak, and there is an 
acknowledged need to address the interface between the relevant national 

stakeholders responsible for and affected by the MEAs and those involved in 
trade to ensure, nationally, the best possible cooperation and mutual 
supportiveness between trade and environment, the authors have taken a 

cautionary approach, preferring in the context of the primacy of the need for 
policy space, to support similar conservative interpretative approaches of the 
Doha mandate until more effective and dynamic national decision-making 

bodies can be put in place. 

It is worth quoting from the EC submission in this regard:  

ñWhereas it is clear that good governance is vital for sustainable 
development, it is equally clear that sustainable development 

cannot be achieved by national action alone. As a consequenc e, 
good governance requires policy coordination at both national and 

international levels. Policy coordination is a prerequisite for 
preventing conflicts between policy areas as well as for ensuring 
that certain overarching objective can be attained.ò50  

It appears that from consultations with South African experts, that the 
intergovernmental department cooperation and stakeholder participation in 

the field of trade and environment ought to be more effective, and thus it 
appears that South Africa needs to work on the policy making interface in this 
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area. However, we have been advised that this shortcoming is well known, 
and that we need not explore this issue much further in this paper. However, 

in order to provide a sense of completeness of the international debate on 
paragraph 31(i), and due to the fact that proper international and domestic 
policy coordination is highlighted time and time again during Membersô 

submissions on the issue, brief reference is made to this issue in this paper. It 
appears that other Members view the success of their own interdepartmental 
and stakeholder consultations as the primary reason for the lack of disputes 

relating to STOs implemented under MEAs, and thus the mutual 
supportiveness between trade and the environment is seen by many 

members to be working well.  

The authors have below examined the various approaches to the definitions 

to be used to fulfill the mandate of paragraph 31(i), and then have taken a 
view, given the above stated conservative approach, of the interpretation  
best suited to the need to retain policy space in environmental affairs for 

South Africa. 

A major stumbling block to agreement on progress in the negotiation around 

paragraph 31(i) of the DOHA Declaration appears to be the definition of STOs 
thereby potentially elevating the status and effect of certain trade measures 
(including, arguably, non-STOs) to Specific Trade Obligations, thus interfering 

with the policy space of members.  

ñWith respect to the definition of "specific trade obligation", 

Members have  examined various types of trade measures set out in 
a number of MEAs, and how these measures may qualify as STOs for 
the purpose of the mandate.  

In this context, it has been suggested that specific trade obligations 
included measures that were explicitly provided for and mandatory 

under MEAs. Some Members, however, considered that other types 
of trade measures may also be considered as STOs. 51ò 

The EC Submission of 14 May 200352 deals primarily with the debate around 
the mandate wording ñset out in MEAsò. However, it is important to note that 

the width of the definition of a n MEA, may well bring ñother types of trade 
measuresò into play as STOs.  

 

For example, the EC believes that all subsequent decisions taken by the 
Conference of the Parties (ñCOPsò), provided that they qualify as STOs, 
should be included, as they believe many are legally binding and many play 

an important role in the interpret ation of STOs: 
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 ñ[é] the wording óset out in MEAsô should be interpreted as 
covering not only original MEA Treaties , but also all subsequent COP 

decisions that, in the óreal world of MEAsô, form part of 
MEAsé[thus] 53 all COP decision s that are legally binding should be 
covered by these negotiations if and to the extent they contain 

obligations within the definition of a n STOé[such as]54 COP decisions 
of the first category identified above (amendment to the Treaty 
itself and adoption/amendment of annexes), which are clearly 

legally binding. For other COP decisions, and while recognizing that 
the very great majority of them  is  not legally binding, the 

assessment of their legally binding nature should be made on a case 
by case basis and be done in the language usedéthe issue should be 
settled, if need be, by MEAsé[additionally] 55 While fully recognizing 

that non - legally bindi ng COP Decisions do not qualify as STOs, the 
EC would wish to point out that these categories of COP decisions, 
notably when they aim at interpreting or providing guidance on the 

implementation of STOs contained in MEAs, can play an important 
role in the i nterpretation of STOs, which is an important aspect to 
keep in mind.ò56  

 
Thus, it appears that the manner in which the limiting statement of 
paragraph 31(i) ñset out in MEAsò is interpreted will also affect the decision as 

to whether a trade measure mention ed in the CTE Secretariatôs Matrix falls 
within the Paragraph 31(i) mandate for discussion as an STO or not. 

 

Korea57 defined the individual words - specific, trade and obligation - using 
definitions from the Webster dictionary. From this the delegation ide ntified 
those trade measures listed in the Matrix into those  which are STOs and 

those which are not. They represented these in a table (see annexure ñBò). 
However, the criteria established from the definitions are not sufficient to 

determine whether decisions made by COP are considered STOs, suggesting 
that identifying STOs is closely linked to the definition of MEAs.    

 

The Korean submission cites the following example:  
Articles 4.2.e and 8 of the Basel Convention contain the ambiguous 
words ñenvironmentally sound way,ò which is not operational by 

itself. However, a COP decision elaborates it. Further, Article 18 of 
the Cartagena Protocol on Biosafety provides for basic elements of 
ñbehavioral obligation,ò while mandating the COP to elaborate more 

on those obligations .ò 
 

The submission goes on to state that ñif Members follow a strict 

interpretation of ñset out in MEAs,ò trade obligations stipulated in 
COP decisions should not be regarded as STOs.  Yet COP decisions 
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are playing an increasingly important role since most MEAs lay out 
only a basic framework and concrete rights and obligations of the 

Parties take shape through COP decisions.  In addition, there are 
cases where the MEAs concerned declare that COP decisions are 
their integral part.ò  

 
With regards to the decisions made by COP, India58 believes that STOs set 
out in such decisions must each be assessed separately to determine whether 

they fall within the decisions that are treated as ñset out in the MEAsò within 
the mandate of paragraph 31(i) .  

 
ñThe question is whether the COP decisions, resolutions and 
recommendations which generally help in directing the work of the 

COP, i.e. are more of internal procedures or are substantive in 
nature? However, it seems that,  

 

 exceptionally, COPs may have genuine law -making powers, such 
as the power to amend the Annexes attached to a MEA, as under 

Article XV of CITES, in that case, an amendment must be adopted 
by a specified majority of Parties. The amendment so adopted, 
shall enter into force after the lapse of a spe cified time -frame 

and will be binding on all Parties, except for those that made 
reservations.ò59  

 

Once one has agreed the extent of the phrase ñset out in MEAsò, one must 
then look closer at what constitutes a Specific Trade Obligation or STO. 
Again, there is little consensus on the definition of an STO, though the 

Norwegian submission correctly places the need for at least this definition to 
be agreed, at the forefront of the negotiation . 

 

Norway60 is of the opinion that an STO needs to fulfill three criter ia; it has to 
be specific, relate to trade and it must be an obligation. The submission goes 
on to clarify their interpretation of specificity, trade and obligation. In terms 

of specificity they also allow for instances where well -defined alternative 
measures are provided for. In terms of trade, the measure must relate to 

imports and exports, thus excluding administrative measures. 
 

Norway summarized an STO as follows: 

 
ñSpecific: meaning that measures to be implemented are explicitly provided 
for and clearly identified in the Agreement, including well -defined alternative 

measures; 
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Trade related:  meaning measures we all recognize from a WTO context 
with respect to import and export;  

 
Obligation:  meaning all mandatory provisions or a combination of several 
articles that taken together could constitute a specific trade obligationò 

 
In her debate regarding STOs, Norway concludes that there is a ñgrey areaò 
regarding some measures where there is no agreement as to whether these 

are or are not STOs, and ñas pointed out by Peru, identifying STO by 
STO would imply individual interpretation only, and will not bring us 

any closer fulfilling our mandate. This illustrates the importance of 
developing some sort of a definition rather than going through the 
various trade measures one after the other and decide whether they 

can be considered STOs.ò 
 

According to the United States61, STOs must:   

ñ- Require an MEA party to take, or refrain from taking, a particular 
action. Such action must be mandatory and not simply permitte d or 
allowed by a provision in an MEA.  In other words, it cannot be 

discretionary.   
-  Be "set out" in an MEA.ò  
 

In terms of the mandate they identify a further limit, i.e . the mandate only 
covers trade obligations among parties.  ñThus, it would include only 
those provisions in which parties to an MEA agree to bind 

themselves to trade obligations vis -à-vis each other.  It would not 
include obligations requiring parties to take  particular trade action 
in relation to non -parties.ò 

 
Furthermore, the US submission goes on to state: ñéthe existence of the 

compilation in WT/CTE/W/160/Rev.1 [the Matrix] makes it 
unnecessary to debate in abstract the meaning of such terms as 
ñMEAò, ñobligationò, ñtradeò, etc. The sense of delegations regarding 

these terms will co me to the surface through a concrete review of 
the examples they identify in the document[é] there appear to be 
specific trade obligations set out in six MEAs listed in 

WT/CTE/160/Rev.1 [é] CITES, the Montreal Protocol, the Basel 
Convention, the Rotterdam  (PIC) Convention, the Stockholm (POPs) 
Convention and the Cartagena (Biosafety ) Protocol.ò62  

 
The above US submission then sets out a matrix63 identifying examples of 
STOs in the six agreements on the following basis: 
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ñEach example is a legally binding commit ment to take a particular 
trade action. Each is ñset outò in the relevant agreement. Each 

involves an obligation vis -à-vis another party to the MEA in 
question. These specific trade obligations identified in the attached 
matrix 64can be contrasted with other  provisions that, while they 

might also be environmentally significant, are not specific trade 
obligations covered by the mandate .ò65  
 

In order to explain the above analysis, the US submission then proceeds to 
list three examples of what, in its submission,  do not constitute STOs within 

the mandate of Paragraph 31(i)  as follows: 
 
Article 4 (in contrast to Article 4A) of the Montreal Protocol and 4.5 of the 

Basel Convention ñobliges parties to take particular action against 
non -partiesò.66  
 

ñArticle 13.3 of the Rotterdam Convention provides discretion  to individual 
parties on whether to subject certain of its chemical exports to labelling 
requirements, and, as such, is not an obligation.  

 
Article 16 of the Biosafety Protocol, Article 4.2(a) of the Framework 
Convention on Climate Change, and Article 10(b) of the Convention on 

Biological Diversity contain general rather than specific, obligations 
that accord discretion to the parties regarding implementation.ò67  
 

STOs exist in many varieties, and the US has entered into a useful analysis of 
these, which ought to assist better in more closely defining what is meant by 
this term:  

 
ñObligations, whether regulating exports or imports, that seek to: 

 
 help conserve something in the party of export (e.g. 

specimens of endan gered species);  

 
 help protect an importing party from something potentially 

harmful (e.g. hazardous wastes or hazardous chemicals)  
o [...] notifying an importing party of action taken by the 

exporting party;  

o notifying an importing party of a proposed export;  
o restricting export if the exporting party believes it 

cannot be handled in an environmentally sound manner 
in an importing party;  

o restricting export altogether ; and  
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 avoid harm to a global resource (e.g. the ozone layer)  

 
Obligations that vary according to their role in an agreement, 
including:  

 
 Core obligations that directly regulate trade (e.g. certain  

provisions of CITES);  
 

 Obligations that support core ones by establishing substantive 

standards to control production and/or use of particular 
substance s (e.g., certain provisions in the Montreal Protocol)  

 
 Obligations that address ancillary aspects of import or export 

restrictions (e.g. designation of an import or export 
authority);  

 

Obligations that apply independently of any particular decision on 
the part of a party and obligations that depend upon a partyôs prior 
decision  to restrict imports or exports ; 

 
Obligations that specify procedures for modifying the scope of a 
trade obligation (e.g. for adding new species to the appendices of 

CITES or new chem icals to Annex III in the Rotterdam Convention ).  
 
Additionally, procedures differ among agreements on modifying the 

scope of a trade obligation. Some can require consensus of all 
parties, whereas others permit modifications upon the agreement of 
a certain number of parties less than consensus.ò68  

 

Canada69 does not define what her delegation determines STOs to be, but 

raises several issues around the debate and concludes that ñin defining 
what is an STO set out in an MEA, there are a number of factors to 
be c onsidered.  A complete analysis may require an examination of a 

single provision in an MEA or a combination of provisions and may 
also include amendments or decisions of the Parties depending on 
the specific circumstances of each MEA.  The more explicit th e 

language in the provision(s) as it relates to trade,  the easier the 
task of identification of an STO.ò 

 

Regarding the debate as to whether decisions made by COP / MOP should be 
included in discussions of STOs set out in MEAs, Canada feels that ñthere 

wou ld appear to be no legitimate reasons for excluding them a 
priori .ò   They also feel that ñthere would appear to be little 
justification for not including amendments to MEAs in the definition 



 34 

of "set out in MEAs"  in para. 31(i) for those WTO Members who ar e 
also Parties to the amendments and if the amendments include 

measures that are STOs.ò 
 

India70 believes that the term " specific trade obligation" has three elements 

that must be considered together i.e. ñthe provision must be specific 
with  a trade  element  and should be in the nature of an obligationò. 

 

Trade related measures are categorized in the Indian submission as follows: 
 

ñi) A trade measure that is both mandatory and specific  in its 
entirety.  

 

For Example: Article 4.1 (b), (c) of the Basel Conventio n according to which 
Parties are obliged to prohibit export of covered waste to Parties that have 
banned such imports or do not consent in writing to the specific import . 

 
ii) A trade measure where only the outcome to be achieved is 
identified  with a list of appropriate measures that Parties could 

implement to achieve the desired outcome.  
 

Example: Article 6.2 of the Basel Convention requires the State of import to 

respond to the notifier in writing, by either consenting to the movement with 
or without cond itions, or denying permission for the movement, or requesting 
additional information.  

 
iii) A trade measure where the outcome to be achieved is identified , 
however the measures which could be implemented to achieve that 

outcome are not specified.  
 

Example: Article 16 of the Cartagena Protocol dealing with "Risk 
Management" states that the Parties shall, taking into account Article 8 (g) of 
the Convention, establish and maintain appropriate mechanisms, measures 

and strategies to regulate, manage and control risks identified in the risk 
assessment provisions of this Protocol associated with the use, handling and 
trans-boundary movement of living modified organisms.  India believes that 

the above provision is not specific, although it contains an obligation.  
 

iv ) Additional and more stringent measures to achieve the overall 

objectives of the MEA which are more in the form of a right granted 
to a Party as opposed to an obligation.  

 

Example: Article XIV.1 of CITES states that the provisions of the Convention 
shall in no way affect the right of Parties to adopt stricter domestic measures 



 35 

regarding the conditions for trade, taking, possession or transport of 
specimens of species (whether included in the Appendices or not) or the 

complete prohibition thereof . 
 

India believes that the mandate given under paragraph 31(i) of Doha 

Declaration refers to only the first category of trade measures that are both 
mandatory and specific in their entirety .  In Indiaôs view, non-specific 
provisions cannot qualify as STOs. 

 
However, as they point out the issue of specificity is not that clear -cut as 

some trade obligations contain both specific and non-specific elements:  
 

Example: Article 13.1 of the Rotterdam Convention states that: "The 

Conference of the Parties shall encourage the World Customs Organization to 
assign specific Harmonized System customs codes to the individual chemicals 
or groups of chemicals listed in Annex III, as appropriate.  Each Party shall 

require that, whenever a code has been assigned to such a chemical, the 
shipping document for that chemical bears the code when exported".   

 

The first sentence is not specific and would not qualify as an STO whereas 
the second sentence could. Furthermore, several provisions have to be read 
with another provision containing a trade obligation to understand whether it 

is specific or not. 
 

In order for a provision to qualify as an STO India believes it must be 

ñspecific in its entiretyò. 
 

As stated above, Japan71 has categorized the trade measures of the Matrix 

into 4 categories, namely:  
 

ñ1) The trade measure in question is explicitly provided for as 
mandatory under an MEA;  

 

2) ñObligation de résultat ò is explicitly provided for in an MEA and 
the trade measure in question is identified in that MEA as potential 
means to meet that obligation;  

 
3) ñObligation de résultat ò is provided for in an MEA but the trade 
measure in question is not identified in that MEA, while the decision 

on the measure(s) to be taken to fulfil that obligation is left at the 
full discretion of each Party ther eto;  
 

4) The trade measure in question is not mentioned in an MEA but 
the Parties to that MEA are obligated to take that measure in 



 36 

accordance with relevant decisions made under the framework of 
that MEA. ò 

 
Japan believes that category 1 would classify as STOs, category 2 would 
classify as STOs if ñbased on scientific principles and the scope of the 

trade measure was proportional in range and degree in the pursuit 
of the MEA objectives (Proportionality)ò, while Categories 3 and 4 are 
not considered STOs in terms of the DOHA mandate. 

Japan also excludes provisions applied to trade between Parties and non-
Parties and those conferring rights to the Parties, as these they believe also 

fall outside the DOHA mandate. However, they tend to include COP / MOP 
decisions. 

In their submission72, Malaysia summed up the interpretation of STOs by the 

various submissions received from other count ries as follows: 
 
An initial examination of STOs by some delegations points to some 

common elements.  STOs involve the commitment to  undertake a 
particular measure or to refrain from a particular action, and that 
they contain the elements of mandatoriness and specificity in terms 

of the measures prescribed for the conduct of trade.  Argentina 
(TN/TE/W/2) noted that STOs have the featur es of an obligation 
that is both specific in its outcome and with regard to the measure 

employed to achieve the result.   Korea (TN/TE/W/13) interprets 
STOs on the basis of its ordinary meaning, which also comes to the 
conclusion that STOs are binding trad e obligations that set forth not 

only the result to be achieved but also the measures used to achieve 
the result. India (TN/TE/W/23) further stated that for a provision in 
an MEA to qualify as an STO, it must be specific and mandatory in 

character, and so precise in its direction that there can be no doubt 
about the action or restraint that a party to an MEA must adopt.  

The United  States (TN/TE/W/20) also recognized that an STO is one 
that requires an MEA to take or refrain from taking a particular 
action as set out in MEAs.  

 
Malaysia believes that the mandate is ñclear and preciseò as there is only one 
category of specific trade obligations, i.e. where the trade obligations are 

ñmandatory and specificò. However, if the measure prescribes administrative 
actions not directly linked to trade, they are uncertain as to whether they fit 
the profile of an STO. 

 
With regards to decisions made by the COPs Malaysia believes that only 
annexes, protocols and adopted amendments are within the ñas set out in the 

MEAsò mandate of DOHA. Refer Annexure B ï Malaysian table 
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China73 believes that only those trade measures that are specific and 

mandatory  can qualify as STOs under Paragraph 31(i). They identified STOs 
in the following way:  
 

OBJECTIVE -  The measures are designed t o achieve the objective of 
MEAs, i.e. to protect and improve environment and to protect 
natural resources.  

 
TRADE-RELATED - Measures that we all recognize from the WTO 

context as being related to import and export, and whose 
implementation can exert an act ual impact on trade.   
 

RELEVANCE -  Trade measures stipulated in MEAs that are related to 
WTO disciplines.  
 

MANDATORY -  Trade measures that are explicitly provided for and 
mandatory in MEAs.   
 

SPECIFICITY -  Measures to be implemented must be explicitly 
pr ovided for and clearly identified in the Agreement. They must not 
be arbitrarily interpreted or substituted by other measures.  

 
Chinaôs submission goes further and categorizes STOs according to their 
source, i.e.: from the preamble, the provisions, the ann exure and the 

amendments of MEAs, and the COP decisions.  
 
The EU74 categorization of four different types  of trade obligations is reflected 

in the above Japanese submission on the various types of trade measures in 
the Matrix, namely: 

 
 ñTrade measures expl icitly provided for and mandatory under 

MEAs[é]  

 
 Trade measures not explicitly provided for under the MEA 

itself but consequential of the ñobligation de resultat ò of the 
MEA [é]where an MEA identifies a list of potential policies 
and measures that Parties could implement to meet their 

obligations.  
 

 Trade measures not identified in the MEA which has only an 
ñobligation de resultat ò but that Parties could decide to 
implement in order to comply with their obligations[é]the 

MEA does not list potential policies and measures, so 
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countries have greater scope as regards the exact nature of 
the measures they might decide to deploy to reach the 

objectives if the MEA.  
  

 Trade measures not required in the MEA but which Parties can 

decide to implement if the MEA contains  a general provision 
stating that Parties can adopt stringent measures in 

accordance with international law. This is the case with the 
Montreal Protocol (Art 2.11) and PIC (Art 15.4). In some 
cases, the MEA may explicitly recognize the right of Members 

to apply specific trade measures. ò 
 

The EU submission believes that the above four categories of trade measures 

in MEAs ought to be ñanaly sed in detail in order to determine where 
any cut -off point (or points) between ñspecificò and ñnon-specificò 

trade oblig ations exist.ò75  
 
The EU is also of the general view that due to the fact that STOs are 

negotiated and agreed by consensus in the multilateral setting : 
 
 ñthat this should be, in principle, a guarantee against 

discriminatory and protectionist action . 
 

 [that]  Challenges between Parties over specific trade 
obligations are, therefore, highly unlikely from both a political 

and legal point of view.  
 

 [éAccordingly,] if Parties have agreed specific trade 

obligations , they should have no reason or ground to 
challenge  them afterwards.  

 
 [é] were such a case to arise, the Parties involved should 

make every effort to solve the issue through the MEA dispute 

settlementé 
 

 It could be legitimately argued that the measures taken by a 
WTO Member to implement specific trade obli gations should 
in any case be recognized as legitimate by the WTO and yet 

their concrete implementation might still be challenged if a 
Member has used its discretion in a manner which infringes 

WTO obligations ò. 
 
Switzerland76 agrees that the EUôs four categories of trade measures ought to be 

analysed in order to obtain a sense of the distinction between specific trade 



 39 

obligations and non-specific trade obligations. However, Switzerland then takes 
the matter even further:  

 
ñMoreover, Switzerland believes that it is also important to determine 
under what conditions specific trade obligations are automatically in 

conformity with WTO Rules. This is particularly significant since the 
implementation of specific trade obligations may not be consistent 
with WTO R ules.ò77  

 
Discussions with South African experts have not uncovered any particularly 

strongly held views as to how South Africa wishes to define an STO (the issue of 
how to define the phrase ñset out in an MEAò has not arisen) other than the fear 
of policy space being eroded by the possible expansion of the STO definition and 

unintentional consequences which could flow therefrom.  
 
This is fairly typical of the trade debate in South Africa, which, due to a general 

lack of capacity and effective and in depth stakeholder interaction, tends to be 
defensive in the main. Essentially, the conservativeness of general trade policy 
debate will necessarily impact upon this field, as discussed above, and the 

tendency then is to rather err on the side of caution in most int ernational 
negotiations. 
 

Accordingly, in ñmaking their callò in this paper, the authors have narrowly 
defined all aspects of the paragraph 31(i) mandate wherever possible, preferring 
rather to allow the debate to be widened after more active consideration  of the 

issues by stakeholders. As raised by Peru78, unless agreement on the various 
definitions is arrived at, most decisions as to whether a particular measure can 
be said to be an STO and what its relationship to the WTO Rules might be  can 

only really be based upon a subjective interpretation of the rather wide variety of 
variables expounded upon above.  

 
Nevertheless, the authorsô mandate does require that exactly such a ñcallò be 
made, and thus we have made the attempt. However, we are of the opinion th at 

our first questionnaire would in fact have led to a more useful discussion of the 
realities of the relationship between trade and environment in the South African 
sense, despite the general consensus by the counterpart group being that the 

questionnaire went wide of the actual mandate. It would have been most useful 
to obtain a sense of how the implementation of STOs in MEAs impact on the 
South African trade arena. Unfortunately little response was had to this 

questionnaire. 
 
It is hoped that after wadin g through the tremendous convergences and 

divergences as present themselves in our research into Membersô views on this 
subject, it becomes clearer that this is not a simple matter, in which one is 
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merely required to go through the MEAs and select STOs and compare these 
with relevant existing WTO Rules ï there are decisions to be made at every step 

of the interpretation of this mandate , as can be seen above.  
 
Most importantly, even given the relative consensus which saw the coming into 

being of the Matrix and its selection of trade measures for consideration, the 
general negotiation has resulted in an alarming lack of consensus on what is 
actually an STO. The authors have attached various tables submitted by 

Members which clearly indicate this divergence of opinion. This highlights the 
concern of Peru regarding the fact that the selection of STOs becomes a mere 

subjective exercise without some agreed definitions in place.  
 
In the circumstances, the authors have attempted to stay true to the need for a 

conservative, policy space retaining approach upon which we have based our 
interpretation of the paragraph 31(i) mandate on the relationship between STOs 
set out in MEAs and existing WTO Rules. 

2.4.3  THE IMPORTANCE OF ñEFFECTIVE DOMESTIC PROCEDURES FOR 
CONSULTATION AND COORDINATION AS A KEY FACTOR IN ENSURING 

THAT TRADE AND ENVIRONMENT OBLIGATIONS CAN AND SHOULD BE 
IMPLEMENTED IN MUTUALLY SUPPORTIVE WAYS ï THE SHARING OF 
MEMBERSô EXPERIENCES ON NEGOTIATING AND IMPLEMENTING STOs 

IN MEAs COULD FORM THE BASIS FOR A N OUTCOME UNDER 
PARAGRAPH 31(i)ò79  

Australiaôs submission80 places a great emphasis on an ñeffective domestic 
coordination and consultation processesò as a ñkey factorò in the successful 
international negotiation and implementation of STOs in such a manner as to 

ensure that trade and environmental obligations are mutually supportive. The 
submission is also of the opinion that such effective domestic mechanisms 

contribute, in the international arena, to help ñensure that STOs have certain 
features which contri bute to compatibility with WTO Rulesò. This may be 
a factor which has contributed to the relative paucity of disputes on this issue.  

The United States also believes in the ñcritical importance of domestic 
coordination between MEA and WTO policy -makers and negotiators 

[and that] is the most direct and effective means of maintaining 
harmony between STOs and MEAs and WTO disciplines. Additionally, 
transparency and accountability in the domestic policy -making process 

can contribute to better policy -making.ò81   

As discussed above, it is well accepted that the South African domestic 

coordination of trade and environment needs improvement ï in particular 
concerns that South Africaôs involvement in international environmental treaties 
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may have been negotiated without  sufficient consultation with trade interests, is 
of concern in the context of the above submissions, which all emphasize the 

importance of domestic coordination of trade and environment interests in the 
negotiation and implementation of STOs set out in MEAs ï it is the domestic 
coordination of the implementation of international trade and environmental 

obligations which ensure the mutual supportiveness of these equal international 
bodies of law, and thus contribute to the lack of discernible conflict betwe en 
these bodies at this point. 

2.4.4  IF IT AINôT BROKE, DONôT FIX IT? 

Australia and the United States agree that ñthe relationship between trade 
and environment obligations is working wellò82 , accordingly, Australiaôs 

submission83 warns Members to negotiate cautiously on this paragraph, 
reiterating that: ñMinisters did not mandate us to make changes for 
changes sake, which is why a practical, focused discussion based on 

real experiences rather than theoretical or hypothetical scenarios is the 
best way to adva nce our discussions.ò 

Thus the US, Australia and others agree that the sharing of experiences in the 
national negotiation and implementation of MEAs is the most useful method of 
further examining the relationship and mutual supportiveness of MEAs and WTO 

Rules,84 and there is, in the view of some of the Members, n o need to change 
just for the sake of change, particularly when the relationship is working well:  

ñAustralia wondered on what basis Switzerland believed that problems 
would arise in the future in t he MEA/WTO relationship when it 
recognized that there were currently no problems. It was unclear to 

her delegation how a solution could be formulated for a problem that 
did not exist .85ò 

Nevertheless, Switzerland was reported86 as being concerned that ñwhile it was 
not aware of any problems or conflicts in implementing MEAs, 

problems could still arise in future with respect to the universe of trade 
measures taken on the basis of existing MEAs or new rules being 
adopted [é] it was for Members to decide what sh ould happen in case 

of conflict, using the work of the Panels and the Appellate Body as a 
basis.ò 

Furthermore, Switzerland submits that, despite opinions to the contrary,  even 
the well known Shrimp-Turtle case87 ñdid not deal with the question of the 
relati onship between WTO Rules and MEAs: it merely clarified the 

conditions to be met by national environmental trade measureséThis 
Appellate Body decision merely determines the legal situation of a 
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specific case in relation to two WTO Members, but it does not 
con stitute a general r ule for the relationship b et ween the WTO and 

MEAs. Thus the Appellate Body may amend its case law in a new ruling 
by not necessarily following previous ones.ò88  

Furthermore, in providing the rationale for its submission that an interpre tative 
decision should be the proper outcome of the paragraph 31(i) negotiations, 
Switzerland states that: ñSwitzerland is of the opinion that the 

relationship between WTO and MEAs is a fundamental issue which 
WTO Members must resolve themselves rather tha n requiring the 
Appellate Body to do so. Moreover, an interpretative decision  neith er 

adds to nor diminishes the rights and obligation of Members, but 
simply clarifies the textséò89  

The EC submission, like the Swiss, differs on the methodology and ultimate 
usefulness of the ongoing experiential submissions by members on the 

negotiation and implementation of MEAs in order to fulfill the Paragraph 31(i) 
mandate. The European Communities hold that: ñThe MEA/WTO relationship 
is an international governance issue which, in particular, is related to 

the necessary links between international organizations and treaties 
dealing with international trade and environment.ò90  

Other Members also believe that Paragraph 31(i) provides scope for further work 
to clarify and impr ove the relationship between MEAs and WTO Rules in order to 
prevent conflicts in the future. 91 These Members seem to support the Swiss 

submission that: ñéalthough negotiators of both MEAs and WTO 
provisions should certainly st r ive to ensure mutual supportiv eness so 
that no dispute arises, there is no guarantee that we actually succeed 

in avoiding any conflict at the implementation stage. The mere fact 
that no conflict has arisen between the two sets of rules as of today 
does not automatically imply there wil l be none in the future, especially 

given the steady growth of interface between the two sets of law.ò92  

The US disagrees and has commented that the Swiss submission93 ñexpanded 
on matters that went beyond the specific mandate of the CTESS. It 
addressed MEAs  generally, while the mandate of the CTESS was limited 

to a subset of issues within this broad topic, namely specific trade 
obligations set out in MEAséThe US did not agree with Switzerlandôs 
interpretation of the way in which WTO dispute settlement operat ed in 

the context of international law. The US believed that experience -
based discussions would be more fruitful in furthering the task set out 
in the mandate of paragraph 31(i) than abstract discussions of general 

principles. 94ò 
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Norway95 considers that the purpose of these negotiations should: 

 NOT simply entail an analysis of whether MEAs are consistent with WTO 
Rules 

 Reaffirm the no-hierarchy principle between MEAs and WTO Rules; 
 Focus on the mutual supportiveness of WTO Rules and STOs in MEAs; 

 Prevent the circumstance wherein which conflicts between parties to a 
MEA are dealt with in the WTO system 

 Increase inter-organizational awareness and mutual understanding of the 
objectives, provisions and measures of MEAs and the WTO Rules, 

contributing to better nat ional coherence in the negotiations relating to 
both trade and environment.  

Thus, there appears to be a serious lack of consensus as to the nature of the 
desired outcome of this negotiation and the method of reaching such an 
outcome, as is well reflected in the following excerpt from chairmanôs report 

CTESS of November 2005: 

ñ6. Differences have emerged from the beginning of the discussions 

under Paragraph 31(i) over the issue of an outcome for the 
negotiations. Some of the proposals submitted by Members ha ve 

addressed this particular issue, focusing, for instance, on the need to 
develop certain "principles and parameters" to govern the WTO -MEA 
relationship, such as the principles of no hierarchy, mutual 

supportiveness and deference between the trade and env ironment 
regimes. The delegations that have put forward these proposals are of 
the view that the WTO -MEA relationship could be further clarified and 

improved.  

7. Several other delegations indicated that the mandate was more 

limited in scope, and did not e xtend to the general WTO -MEA 
relationship. In their view, the mandate is circumscribed to a specific 
aspect of this relationship, as it focuses on existing WTO rules and 

specific trade obligations set out in MEAs. Furthermore, the mandate 
clearly states th at the negotiations are limited in scope to the 
applicability of WTO rules as among parties to the MEA, and shall not 

prejudice the WTO rights of any Member that is not a party to the MEA. 
For these delegations, the WTO -MEA relationship has proved to be 

wo rking well, and the experience to date does not support the need for 
further clarification to ensure the mutual supportiveness of the trade 
and environment regimes.ò 

In the end, however, it is important to note that while trade restrictions 
undertaken on the basis of the safekeeping or preservation of the environment 
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can have an impact on trade, other methods are available and may be more 
effective:  

ñ[é] the problem should not be exaggerated. So far, no action 
affecting trade taken under an international e nvironmental agreement 

has been challenged in the GATT -WTO System.ò96  

2 .4.5  PROPOSAL FOR A DECISION OF THE MINISTERIAL CONFERENCE 

ON TRADE AND ENVIRONMENTò (TN/TE/W/68)  

As stated above, the EU believes the relationship between MEAS (and obviously 

then, also of the STOs set out in MEAs as a subset thereof) and existing WTO 
Rules to be an ñinternational governance issueò. Accordingly, the EC has called 

for a decision to be made by the Ministerial Conference on Trade and 
Environment as proposed under their submission entitled ñProposal for a decision 
if the Ministerial Conference on Trade and Environmentò which attempts to put in 

place certain agreed principles and procedural decisions which aim to secure the 
mutual supportiveness of multilateral trade and envir onment rules, and which  
recognize the principles of mutual supportiveness, no subordination, deference, 

and transparency; and which aims direct disputes first to the body which has 
primary competency in the matter.  

This means that while the EC recognizes the right of WTO Members to use the 
WTO dispute settlement mechanism, it instructs those Members who are also 
Parties to a MEA, to first use the dispute settlement procedures in that MEA in 

the event of a conflict over trade measures being implemented und er the MEA. 

Little has been submitted in response to the ECôs proposal, though the South 

African experts consulted consider that this proposal goes too far. Once again, it 
appears that what this decision may achieve is to impact upon the rights of WTO 
Members who are parties to the MEAs in a different manner than those of WTO 

Members who are not Parties to the MEAs. It again negates the no -hierarchy 
principle, and it appears to elevate the principle of deference to a superior 

position than the former.  It a lso potentially removes the WTOôs ability to 
scrutinize any trade measure used to implement an MEA for discriminatory 
and/or protectionist intent.  

Given that South African traders are regularly met with access restrictions of an 
environmental nature when seeking access to markets, whether these are within 

MEAs or not, South Africa needs to approach any attempt to install general 
acceptance or deemed compatibility of environmental trade measures (whether 
STOs or not) with the WTO Rules with great caution.  
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Accordingly, the authors have in this instance, followed the approach of the US 
and Australia in that we agree that the principles of mutual supportiveness, 

deference and no-hierarchy will be considerations in our dealing with the trade 
measures under each MEA, and we do not accept the expansion of the EC and 
Swiss argument that there should be any presumption of necessity or 

compatibility of such measures with existing WTO Rules.  

3. WTO RULES, AGREEMENTS AND DISPUTE SETTLEMENT DECISIONS 

WHICH HAVE A RELATIO NSHIP WITH THE MULTILATERAL 
ENVIRONMENTAL AGREEMENTS:  

 The authors are of the opinion the implementation of trade measures in order to 
give effect to the intended environmental benefits inherent in the MEAs must 

always be capable of withstanding close scrutiny of the WTO Rules in order to 
give effect to the principles already espoused above relating to the relationship 
between the two bodies of international law.  

We agree that the principle of deference means that in interpreting a possibly 
conflicting provision, effort must be made to do so in a manner which, as far as 

possible, pays deference to both sets of rules as equal bodies of international 
law, and results in an interpretation which retains the authority and integrity of 
both of them. However, the authors do not agree that this means that all trade 

measures undertaken to give effect to MEAs must automatically be presumed to 
comply with WTO Rules. 

 Furthermore, as stated above, it is precisely in this area ï the implementation of 
MEAs, and the various interpretations which individual Members may give to the 
manner in which the MEA allows a trade restrictive action to be taken, that the 

most likely area of conflict lies. The wording of each MEA and the interpretation 
of the trade measures which may be implemented there under then becomes 
even more important ï whether a trade measure is an STO or not, will not 

necessarily affect whether the dispute may be taken to the WTO dispute 
settlement panel, but it will affect whether it should be discussed under t he 

paragraph 31(i) mandate. It is important to bear in mind that:  

 ñNone of the Appellate Body and panel reports questioned the 

environmental or health policy choices made by governments. Already 
in the US -Tuna (Mexico) case, the panel observed that it was  the 
measure and not the policy goal that had to meet the requirements 

under Article XX.ò97  

 Accordingly, in their treatment of trade obligations under each of the separa te 

MEAs below, the authors consider the existing WTO Rules, and comment thereon 
where necessary. However, in order to avoid the risk of the analysis in respect of 
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each MEA and the relationship between its trade obligations and the existing 
WTO Rules becoming repetitive, the authors request the reader to bear in mind 

the following existing WTO Rules which impact the environment/trade 
relationship, as only the most pertinent will be repeated in each specific analysis.  

Furthermore, the analysis has had to be a fairly generic one, due to the general 
feeling of the counterpart group in reaction to  the initial questionnaire that a 
specific South African experience of the implementation of the trade obligations 

contained within the MEAs is outside of the mandate of this paper. However, it 
will, in the authorsô view, become necessary to perform a more specific South 
African contextual analysis in order to prepare the South African national position 

on paragraph 31(i).  

 

 3.1  The Non -Discrimination Principles of the WTO:  

 Non-discrimination is a vital principle of the WTO. In the context of trade and the  
environment, its purpose is to ensure that protectionism may not be cloaked in 

the terms of environmental policy, and used in such a manner as to discriminate 
between WTO Members or domestically produced goods, services or intellectual 
property and those of ñlikeò imported goods, services or intellectual property. 

The broad principle stands on two pillars as follows:  

  3.1.1  Most Favoured Nation Treatment (ñMFNò) 

This primary tenet of the WTOôs system of Rules requires that there be no 
discrimination between Members of the WTO. In several of the WTO 

Dispute Panel and Appellate Body decisions, it was not the environmental 
policy which was found to be incompatible with WTO Rules, but it was in 
the manner in which such policy was implemented via discriminatory  trade 

measures which affected some but not all WTO Members which ran foul 
of the Panel and/or Appellate Body. The WTO simplifies this principle as 
follows: ñNot discriminating between ñlikeò products imported 

from different trading partners.ò98  

The Shrimp-Turtle99 case turned on the manner of imposition of a 
prohibition by the US on the importation of certain shrimp and shrimp 
products, which was found to be arbitrary  and constituted unjustified 

discrimination between Members of the WTO, in that imports from  four 
Members were banned, while others were given technical and financial 
assistance by the US and time to comply with the measures to protect sea 

turtles enacted by the US Endangered Species Act of 1973. 
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The MFN principle also applies, but with some subt le differences due to 
the nature of the underlying Agreement,  to the General Agreement on 

Tariffs and Trade (GATT Article I ), the General Agreement on Trade in 
Services (GATS Article II ) and the Agreement on Trade Related Aspects of 
Intellectual Property Rights (TRIPS Article 4). 

  3.1.2  National Treatment  

 The WTO Rules require that no discrimination take place between the 
domestically-produced goods and/or services of a WTO Member and 
imported goods and/or services of another Member or Members ï ñNot 

discriminating between ñlikeò products that are made 
domestically and those that are imported.ò100  

The above principles are found in the GATT (Article III); they are 
somewhat more limited in Article XVII of GATS and TRIPS Article 3. 

 3.2  General Exceptions of th e GATT relating to Environmental 
concerns ï Article XX (20)  

 By far the most disputes in the trade/environment interface relate to the use of 
this exception, and consequently analysis of this article is well documented in 

many Panel and Appellate Body decisions. 

 ñSubject to the requirement that such measures are not applied in a 

manner which would constitute a means of arbitrary or unjustifiable 
discrimination between count r ies where the same conditions prevail, 
or a disguised restriction on international trade nothing in this 

Agreement shall be construed to prevent the adoption or enforcement 
by any contracting party of measures:  [é] 

 (b) NECESSARY 101  to protect human, animal or plant life or health ; 

 (d) Necessary to secure compliance with laws or regulatio ns which are 

not inconsistent with the provisions of this Agreement, including those 
relating to customs enforcement, the enforcement of monopolies 

operated under paragraph 4 of Article II and Article XVII, the 
protection of patents, trade marks and copyri ghts, and the prevention 
of deceptive practices;  

(g) relating to the conservation of exhaustible natural resources if such  
measures are made effective in conjunction with restrictions on 

domestic production or consumptionéò102  
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It is important to note, howeve r, that the above exceptions under (b);  (d) and 
(g) of Article XX, through which a Member may justify its deviation from GATT 

Rules in order to pursue environmental policies, must always be measured 
against the ñchapeauò of Article XX, namely that the use of GATT-inconsistent 
measures may not constitute arbitrary or unjustifiable discrimination or a 

disguised restriction in international trade.  

The Member using this defence bears the burden of proof thereof through both 

steps of the process, a process which has become part of Panel and Appellate 
Body practice since the Appellate Body decision in the US-Shrimp case ï firstly, 
that the measure being complained of can be characterized under one of the 

above exceptions, and then, that the measure so characterized, must still be 
appraised under the chapeau of Article XX. 

The following decisions are worth highlighting for clarity on the Article XX GATT 
exceptions: 

ñThe burden of demonstrating that a measure provisionally justified as 
being within one of the except ions set out in the individual paragraphs 

of Article XX does not, in its application, constitute abuse of such 
exception under the chapeau, rests on the party invoking the 
exception. That is, of necessity, a heavier task than that involved in 

showing that an exception, (é) encompasses the measure at issue.ò103  

ñ(é) it does not follow from the fact that a measure falls within the 

terms of Article XX (g) that that measure also will necessarily comply 
with the requirements of the chapeau .ò104  

In further clarificat ion of the two step process under Article XX required for a 
defence under this provision and its environmentally-related exceptions to 
succeed, the following cases are useful: 

In US - Gasoline, the panel decided that the appropriate use of the Article XX 
Paragraph (b) defence must include the following steps, as follows: 

ñ(1) [T]hat the policy in respect of the measures for which  the 

provision was invoked fell within the range of policies designed to 
protect human, animal or plant life or health;  

(2) that t he inconsistent measures for which the exception was being 
invoked were necessary to fulfill the policy objective; and  

(3) that the measures were applied in conformity with the 
requirements of the introductory clause of Article XX.ò105  
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The Korea - Various Measures on Beef106 case dealt with the paragraph (d) 
exception as follows: 

ñFor a measure, otherwise inconsistent with GATT 1994, to be justified 
provisionally under paragraph (d) of Article XX, two elements must be 

shown. First the measure must be one design ed to ñsecure complianceò 
with laws or regulations that are not themselves inconsistent with 
some provision of the GATT 1994. Second, the measure must be 

ñnecessaryò to secure such compliance. A Member who invokes Article 
XX(d) as a justification has the b urden of demonstrating that these two 
requirement s are met.ò 

In respect of Article XX(g), the US-Shrimp case resulted in the Appellate Body 

following a three step analysis as follows: 

ñ(1) The measure at issue is ña measure concerned with the 

conservation of óexhaustible natural resourcesô within the meaning of 
Article XX  (g);  

(2)  Article XX  (g) requires that the me asure sought to be justified be 
one which órelat[es] toô the conservation of exhaustible natural 
resourcesò; and  

(3)  The measure at issue is ña measure made effective in conjunction 
with restrictions on domestic production or consumption.ò107  

Thus, in order to justify  environmental measures in terms of the exceptions 
under Article XX, which may otherwise be inconsistent with GATT 1994, these 

must be scrutinized as follows: 

 Does the policy which the measure is intended to implement fall within 

the range of policies outlined in paragraph (b), (d) or (g) of Article XX? If 
so, 

 Are the specific requirements of the exceptions outlined above met, 
namely: 

 Is the measure ñNECESSARYò108 as for (b) and (d) ï namely, whether the 
requirement of ñleast-trade restrictivenessò has been met ï that is:   

o ñ(é) a contracting party cannot justify a measure 
inconsistent with another GATT provision as ónecessaryô in 
terms of A rticle XX (d)  if an alternative measure which it 
could reasonably be expected to employ  and which is not 
inconsistent with other GATT provisions is available to it.  

o By the same token, in cases where a measure inconsistent 

with other GATT provisions is not reasonably available to it, 
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that which entails the least degree of inconsistency with 
other GATT provisions.ò109  

o The Thailand ï Cigarettes case110confirms that the term 
ñnecessaryò means the same under paragraph (b) as well as 
paragraph (d): ñIn both paragraphs the same term was used 

and the same objective intended: to allow contracting 
parties to impose trade restrictive measures inconsistent 
with the General Agreement to pursue overriding public 

policy goals to the extent that such inconsistencies are 
unavoid able.ò 

Given the focus of goods trade over services and IP during the history of the 
GATT and, somewhat less so, since the inception of WTO, it is obvious that 

Article XX of the GATT is the most legally analysed and prominent 
trade/environment interface.  I t certainly appears to be one of the more regularly 
used defences to non-compatibility of Membersô trade measures with WTO Rules. 

The reader will recall that the propos al by Switzerland and the EC on the 
relationship between trade and environment relates to the automatic 

presumption of necessity and compatibility with WTO Rules of trade measures 
under MEAs, and that this essentially would require a reworking of Article XX. 
This is a controversial proposal since it appears to result in the elevation of 

environmental concerns above those relating to trade in conflict with the 
principle of no-hierarchy between these equal bodies of international law, and 
could, in the implementation of such trade measures  which may thus escape 

scrutiny under WTO Rules, impact upon policy space considerations of individual 
Members. 

3.3  General Exceptions of the GATS relating to Environmental 
concerns ï Article XIV (14)  

This ñgeneral exceptionò clause is similar to GATT Article XX discussed above. 
The Chapeau is identical, as is paragraph (b) thereof, which permits deviation 

from GATS provisions by Members who adopt policy measures ñnecessary to 
protect human, animal or plant life or health.ò111  

Once a trade measure can be categorized as falling within the justification for 
non-GATS compatible measures under paragraph (b) Article XIV of GATS, the 
Chapeau must still be satisfied in that the measure may still not result in 

arbitrary or unjustifiable protectionism in disguise.  

Given the relative newness of the examination on trade in services and the 

environment, t he Committee on Trade and Environment has been instructed 
through the Decision on Trade and Environment, ñto examine the 
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relationship between services trade and the environment, including the 
issue of sustainable development, in  order to determine if any 

modifications of GATS Article XIV are required.ò112  

3.4  Technical Barriers to Trade (ñTBTò) Agreement 

The preamble of th is agreement deals with a regularly used method by a 
Member to justify potentially trade restrictive actions relating to the ñtaking [of] 

measures necessary to ensure the quality of [a Memberôs] exports , for 
the protection of human, animal or plant life or health , of the 
environment  or for the prevention of deceptive practices , at the levels 

it considers appropriat e, subject to the requirement that they are not 
applied in a manner which would constitute a means of arbitrary or 

unjustifiable discrimination between countries where the same 
conditions prevail or a disguised restriction on international tradeéò113  

In accordance with paragraph 2 of this Agreement, technical regulations may 
not:  

 result in the imports of products from one Member being accorded less 
favourable treatment than like products of national origin and to like 

products originating in any other country ; 

 

 be prepared, adopted or applied with a view to or with the effect of 

creating unnecessary obstacles to international trade ï they shall not be 
more trade restrictive than necessary to fulfill a legitimate objective (such 
as national security; prevention of deceptive practices; protection of 

human health or safety, animal or plant life or health, or the 
environment), taking into account of the risks non -fulfil lment would 
create. 

Members are also to use relevant existing or international standards which are to 
be ñimminently completedò or parts of these, as a basis for their technical 

regulations, save that this requirement may be deviated from where such 
international standards would be ineffective or inappropriate as a means to fulfill 
legitimate objectives for example, due to fundamental climatic or geographical 

factors or fundamental technological problems. 

3.5  Sanitary and Phytosanitary Measures (ñSPSò) Agreement 

This agreement permits Members to affect SPS measures in the areas of food 
safety, and human, animal and plant health and safety regulations  defined as 

follows: 
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ñ1. Sanitary or phytosanitary measure  ï Any measure applied:  

(a)  to protect animal or plant life or health within the territory of the 
Member from risks arising from the entry, establis hment or 
spread of pests, diseases, disease -carrying organisms or disease -

causing organisms;  

(b)  to protect human or animal life or health within the territory of 

the Member from risks arising form additives, contaminants, 
toxins, or disease -causing organi sms in foods, beverages or 
feedstuffs;  

(c)  to protect human life or health within the territory of the Member 

from risks arising from diseases carried by animals, plants or 
products thereof, or from the entry, establishment or spread of 
pests; or  

(d)  to p revent  or limit other damage within the territory of the 
Member from the entry, establishment or spread of pests.ò114  

SPS measures may be used for environmental purposes subject to risk 
assessment, non-discrimination and transparency. 

3.6  Trade -Related Aspec ts of Intellectual Property Rights (ñTRIPSò) 

Section 5, Article 27 of TRIPS refers to patentable subject matter and the 
environment, and provides for instances in which Members may exclude from 
patentability the following:  

 ñ2. [é] inventions, the prevention within their territory of the 

commercial exploitation of which is necessary to protect order 
public or morality, including to protect human, animal or plant 
life  or health or to avoid serious prejudice to the environment, 

provided that such exclusion is not made merely because the 
exploitation is prohibited by their law.  

 3. [é] (a) diagnostic, therapeutic and surgical methods for 

the treatment of humans or animals;  

(b) plants and animals other than micro -organisms, and 
essentially biological processes. Ho wever, Members shall 
provide for the protection of plant varieties either by 

patents or by an effective sui generis system or by any 
combination thereof[é]ò 
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The interaction of this WTO Rule with MEAs is likely to occur in the main, in the 
interface between trade and environment in agriculture and also the Convention 

on Biological Diversity. 

3.7  The Agriculture Agreement  

The ongoing attempt by WTO Members to reform agricultural trade in a manner 
mutually supportive of the environment, has seen certain domest ic support 

measures, provided they have minimal impact on trade (ñgreen box policiesò), 
being permitted and thus being excluded from reduction commitments as 
follows: 

ñAnnex 2. Domestic Support: the Basis for Exemption form the 

Reduction Commitments [é] 

12 . Payments under environmental programmes  

(a)  Eligibility for such payments shall be determined as part of a 
clearly defined government environmental or conservation programme 

and be dependent on the fulfillment of specific conditions under the 
government programme, including conditions related to production 
methods or inputs.  

(b)  The amount of payment shall be limited to the extra costs or loss 
of income involved in complying with the government programme.ò 

The WTO states that this ñexemption enables governments to capture 
ñpositive environmental externalities.ò115  

3.8  The Relationship between WTO and Environmental Agreements  

The above brief outlines of the various existing WTO Rules which are relevant to 
the interface between trade and the environment indic ate clearly that numerous 
types of domestic environmental policies may be given effect by Members which 

may affect trade either by imposing bans or restrictive trade measures  upon 
other Members, provided that the conditions under each of the  various 
exemptions and justifications, as well as the overriding WTO principles of non-

discrimination and transparency, are met. 

Additionally, the following principles on the relationship between trade and the 
environment in general (which naturally have an impact on the subset being 
examined in the mandate of Paragraph 31(i) of the Doha Declaration ) namely,  

ñSTOs set out in MEAs and existing WTO Rulesò, are highlighted as follows on 
the WTO website116: 
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ñIf one country believes another countryôs trade damages the 
environm ent, what can it do? Can it restrict the other countryôs trade? 

If it can, under what circumstances? At the moment, there are no 
definitive legal interpretations largely because the questions have not 
yet been tested in a legal dispute inside or outside th e WTO. But the 

combined result of the WTOôs trade agreements and environmental 
agreements outside the WTO suggest:  

1. First, cooperate: The count r ies concerned should try to cooperate 
to prevent environmental  damage.  

2.  The complaining country can act (e. g. on imports) to protect its 
own domestic environment, but it cannot discriminate . Under the 

WTO agreements, standards, taxes or other measures applied to 
imports from the other country must also apply equally to the 
complaining countryôs own products (ñnational treatmentò) and 

imports from all other countries (ñmost-favoured -nationò). 

3.  If the other country has also signed an environment agreement , 

then whatever action the complaining country takes is probably 
not the WTOôs concern. 

4. What if the other  country has not signed?  Here the situation is 
unclear and the subject of debate. Some environmental 
agreements say countries that have signed the agreement should 

apply the agreement even to goods and services from countries 
that have not. Whether this wo uld break the WTO agreements 
remains untested because so far no dispute of this kind has been 

brought to the WTO. One proposed way to clarify the situation 
would be to rewrite the rules to make clear that countries can, in 
some circumstances, cite an envir onmental agreement when 

they take action affecting the trade of a country that has not 
signed. Critics say this would allow some countries to force their 

environmental standards on others.  

5.  When the issue is not covered by an environmental agreement, 

WTO rules apply . The WTO agreements are interpreted to say 
two important things. First, trade restrictions cannot be imposed 
on a product purely because of the way it has been produced. 

Second, one country cannot reach out beyond its own territory to 
impose i ts standards on another country. ò117  
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Where disputes occur between trade obligations set out in MEAs and existing 
WTO Rules, the Committee for Trade and Environment is noted as stating the 

following:  

ñ[é] if a dispute arises over a trade action taken under an  

environmental agreement, and if both sides to the dispute have signed 
the agreement, then they should try to use the environmental 
agreement to settle the dispute. But if one side in the dispute has not 

signed the environment agreement, then the WTO would  provide the 
only possible forum for settling the dispute.ò118  

The above somewhat ñvoluntaryò approach appears to be the reason for the 
desire by certain Members, as discussed above, to achieve more certainty in the 

relationship between trade and environment  in general in the event of a dispute 
between Members over trade actions taken under the MEAs, and ultimately, 
between STOs set out in MEAs and existing WTO Rules, as a subset of the 

whole. Thus the ñProposal For A Decision Of The Ministerial Conference On Trade 
And Environmentò (TN/TE/W/68) by the EC arose as discussed above119.  

South Africa will need to make reference to this proposal in her submission to 
the WTO on Paragraph 31(i), though given the above stated conservative 
approach, the discussion also ought to reaffirm the ability of Members to 

scrutinize the implementation of trade measures taken by Members in pursuit of 
environmental policies under the MEAs, for any for elements of discrimination 
and disguised trade restrictions in contravention of WTO Principles, and in order 

to retain policy space over domestic environmental concerns. 

The above approach by South Africa would appear to be in line with the WTO 

Committee on Trade and Environment as we have already noted but reiterate 
here, which, while stating unequivocally that the ñéWTO is not an 
environmental agency . Its Members do not want it to intervene in 

national or international policies or set environmental standards. Other 
agencies that specialize in environmental issues are better qualified to  

undertake those tasks ò, it is clear that the WTO does not completely abdicate 
responsibility where ñenvironmental policies have a significant impact on 
tradeò. In fact, in the latter instances, the WTO CTE is quite clear that ñif the 

Committee does identi fy problems, its solutions must continue to 
uphold the principles of the WTO trading system.ò120  
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4. THE WAY FORWARD FROM A SOUTH AFRICAN PERSPECTIVE: A 
TREATMENT OF TRADE OBLIGATIONS ( INCLUDING ñSTOsò) AS 

SET OUT IN MULTILATERAL ENVIRONMENTAL AGREEMENTS 
(ñMEAsò) BASED ON MEMBERSô SUBMISSIONS AND THE MATRIX :  

4.1 POLICY SPACE CONSIDERATIONS AND THE CONSERVATIVE 
APPROACH ï THE GENERAL FRAMEWORK UPON WHICH THE 
MATRIX IS TO BE ANALYSED BASED UPON THE CONTEXT OF THE 

INTERNATIONAL NEGOTIATION THUS FAR  

 The authors do not intend to reiterate the basis upon which they have 

arrived at the more conservative stance in the selection of certain trade 
measures as STOs ñset out in MEAsò in the following analysis of each of 

the 14 MEAs as presented in the Matrix, as this has been dealt with at 
length above.  

However, we do wish to highlight the concept that any selection of such 
trade measures, in the absence of an agreement over exactly what 
constitutes an STO, is a fairly subjective exercise, save for the few trade 

measures which are truly obvious specific trade obligations. Wherever 
possible, we have highlighted instances in which consensus could not be 
reached by Members, as a means to indicate the artificiality, in some 

instances, of this exercise. 

What has become more and more clear in reading of the various 

submissions is that a clear and all-encompassing definition of an STO is 
going to be extremely difficult to achieve. The question needs to be asked 
ï how much will trade really benefit from such an exercise, particula rly 

since this negotiation has been in relative torpor for years?  Perhaps the 
question needs to be asked, what exactly, is the difference in impact upon 
trade between a Specific Trade Obligation and a non-specific Trade 

Obligation ï do not both need to con form to the WTO Rules, at a 
minimum its principles of non -discrimination and transparency?  

Perhaps the focus ought to shift towards identifying areas where conflicts 
may arise between WTO Rules and all trade measures (as opposed to 

mere STOs) under the MEAs. We have tried to do both in an effort to 
bring some level of value-add to this debate.  
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4.2  BIODIVERSITY GROUP  

4.2.1  International Plant Protection Convention (ñIPPCò) 121  

 

Adopted: November 1951 Entry into Force: April 1952 (IPPC 1951) 

Revised: 1979 (IPPC 1979) In Force with all Contracting Parties April 1991 

Revised: 1997 Amendments Not yet in Force  

South Africa has only signed IPPC 1979. 

The Decision Making Bodies of the IPPC 1997 Amendments are Article X 
Standards, the Commission on Phytosanitary Measures Supplementary 
Agreements. Amendments automatically come into force for each contracting 

party, save that where new obligations are created for contracting parties, these 
only come into force from the thirtieth day after acceptance thereof by each 

contracting party. Therefore STOs found in such amendments fall outside of the 
definition of ñas set out in MEAsò of Paragraph 31(i) of the  Doha Declaration 
where a contracting Party has not accepted such amendment. 

As South Africa has not signed IPPC 1997, and is thus not a Party thereto, in 
terms of the Paragraph 31(i) mandate  of the Doha Declaration, the authors shall 

concentrate on the provisions of IPPC 1979, as IPPC 1997 does not create trade 
obligations for South Africa at this time . 

The Convention impacts on international trade through its stated purpose of 
securing ñcommon and effective action to prevent the spread and 
introduction of pests of plants and plant products , and to promote 

appropriate measures for their controlò. 

The trade restrictions imposed through this convention, according to the 

Preamble, must nevertheless ñbe technically justified, transparent, and 
should not be applied in such a way as to constitute either a means of 
arbitrary or unjustified discrimination or a disguised restriction, 

parti cularly on international trade .ò The preamble of this convention also 
explicitly takes into account the WTO Agreements, including the Sanitary and 

Phytosanitary Measures Agreement. 

The wording on the justification of trade  restrictive measures in both the 

convention and the SPS Agreement is similar, and cognizance is taken of the 
WTO principles of non-discrimination and transparency in the preamble of the 
IPPC (1979).  
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Article V (1) is clearly an STO ï Parties shall  make arrangements for the 
issuance of phytosanitary certificates in  accord  with the plant protection 

regulations of other contracting parties based on technically qualified inspection 
authorities leading to ñdependable documentsò from contracting parties, the 
compatibility of the wording of expor t or re -export certificates with the Annex of 

the convention, and the invalidation of certificates in the event of uncertified 
alterations or erasures. 

Article V (2) is somewhat inconsistent with the SPS Agreementôs provisions that 
allow Members to take steps to increase their standards beyond international 
standards in certain circumstances, as the former requires Parties to undertake 

ñnot to require consignments [é] imported into its territories to be 
accompanied by phytosanitary certificates inconsistent  with the 

models set out in the Annex to this Convention.ò In the authorsô opinion 
this is a potential area of conflict in the relationship between STOs set out in 
MEAs and the existing WTO Rules, as it does not provide for instances where 

increased standards, and thus potentially incompatible certificates may be 
required under certain special circumstances. In the authorsô opinion, Article V 
(2) is an STO ï it quite clearly obliges Parties NOT to take action which would 

restrict trade due to uncertainty ca used by incompatibility of documentation.  An 
obligation not to do something is still an obligation.  

Article VI relates to various requirements for imports. Article VI (1) is not an STO 
ï it merely provides for the right of the parties to full authority to regulate the 
entry of plants and plant products into their territory in order to control the 

introduction of pests of plants and plant products. This provision then lists 
various measures which MAY be taken by the Parties in pursuance of the 
objectives of the Convention. 

Article VI (2), however, is an STO in the authorsô opinion, as numerous 
conditions and requirements relating to the domestic plant protection legislation 

of the Parties in respect of the taking of the measures in VI(1) are prescribed in 
specific, trade related obligatory terms , as follows: 

Article VI (2)  contains numerous trade related obligations, many of which can be 
categorized as STOs:  

(a)  ñContracting Parties SHALL122 not, under their plant protection legislation, 
take any of the measures specified under paragraph 1 of this Article 

unless such measures are made necessary by phytosanitary 
considerations 

(b)  [é] a Contracting Party [é] SHALL publish the restrictions or 

requirements AND communicate them [é] 
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(c) If a Contracting Party prohibits [é] importation [é] it SHALL publish its 
reasons and SHALL immediately inform [é] 

(d)  If a Contracting Party requires consignments éto be imported only 
through specified points of entry, such points SHALL be so selected as not 
unnecessarily to impede international commerce. [é] SHALL publish a list 

of such points of entry and communicate it [é] Such restrictions on points 
of entry SHALL not be made unless the plants or plant products concerned 
are required to be accompanied by phytosanitary certificates or to be 

submitted to inspection or treatment.  
(e)  Any inspection éSHALL take place as promptly as possible with due 

regard for the perishability of the plants or plant products concerned.  If 
any commercial or certified consignment of plants or plant products is 
found not to conforméthe plant protection agency of the importing 

country MUST ensure that the plant protection agency of the exporting  
country is properly and adequately informed. If a consignment is 
destroyedéan official report SHALL be forwarded immediately to the p lant 

protection organization of the exporting country.  
(f)  Contracting parties SHALL make provisions which éwill keep certification 

requirements to a minimuméThis is an STO, in the authorsô opinion. 

(g)  This article provides for the right to import plants, plant p roducts and 
various specimens of pests for scientific research or education, and to 
import biological control agents or organisms, through provisions with  

adequate safeguards ï there are no specific obligations here ï the 
language is not obligatory.  

Article VI (3)  states that this article SHALL not be applied to goods in transit, 
unless such measures are NECESSARY for the protection of the transit countryôs 
own plants. This provision is clearly an STO. 

Article VI (4) relates to an obligation upon FOA to disseminate information, and 

not contracting parties. It is thus not an STO.  

4.2.2  International Convention for the Conservation of Atlantic 

Tunas (ñICCATò) 

Aimed at the conservation of tunas and tuna -like species in the Atlantic Ocean 

and adjacent seas, also including the study of other fish species caught 
incidentally to tuna fishing.  

Adopted: May 1966   Entry into Force: March 1969 

Revised: Paris Protocol July 1984 In Force: December 1997 
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Revised: Madrid Protocol June 1992 Not yet in Force ï awaiting FAO 
ratification. 

South Africa is a contracting Party to this Convention. 

The decision making body is the International Commission for the Conservation 
of Atlantic Tunas (ñthe Commissionò). The Commission makes recommendations 
designed to maintain the populations of  tuna and tuna-like fishes that may be 

taken in the Convention area at levels which will permit the maximum 
sustainable catch. Recommendations are applicable to all contracting parties six 
months after date of notification by the Commission to Parties, sav e for those 

instances provided for under paragraph 3 of Article VIII , relating to objections 
lodged by Parties. 

Resolutions are not subject to objection periods. Recommendations and 
resolutions  

Amendments to ICCAT not involving new obligations take effect  thirty days after 
acceptance by three-fourths of the Contracting Parties. Amendments involving 

new obligations take effect only for each new party accepting such amendment 
on the ninetieth day after acceptance thereof by three -fourths of the Contracting 
Parties. Thus amendments not accepted by a contracting party, even if they 

contain STOs, are not within the definition of ñas set out in the MEAsò in 
paragraph 31(i) of the Doha Declaration.  The authors would consider such 
contracting party to be a non -party to this section of the MEA, and thus no 

obligation is created for that member, save for the non -party provisions, which 
fall outside the Doha Declaration Paragraph 31(i) mandate in any event.  

ICCAT does not generally contain STOs within the convention wording, however, 
many of the resolutions and recommendations contain trade measures which 
may be classified as STOs or as required environmental outcomes, which may 

less easily be classified as STOs as discussed above (for examples, Resolution 
99-11 ñFurther Actions Against IUUsò ï provides that all contracting parties and 

certain others SHALL take every possible action , consistent with the relevant 
laws, i) to urge their importers, transporters, and other concerned business 
people to refrain from engaging in transaction and transshipment of tunas and 

tuna-like species caught by vessels carrying out illegal, unregulated and 
unreported fishing activities in the Convention area and other areasé). 

Accordingly, it is important to know whether any objections have  been made by 
South Africa to any of these instruments before a useful and more detailed 
analysis can be made on the relationship between WTO Rules and ñSTOs set out 

in MEAsò in the South African context . This information is not apparent from the 
matrix, t o which the mandate provided to the authors limits them.  
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Nevertheless, it has been observed that recommendations relating to trade 
restrictions to be imposed upon certain countries, such as the measure 

implemented by Recommendation 96-11 ñto the effect that the import of Atlantic 
bluefin tuna and its products in any form f rom Belize and Honduras be 
prohibitedéò potentially run foul of the existing WTO Rules of non-discrimination. 

It is in these context s that clarity on which set of rules needs to govern the 
relationship between existing WTO Rules and ñSTOs set out in MEAsò needs to 
be achieved.  

Without this certainty, it would appear that the MEA might become fairly 
toothless in instances where ñdisciplinaryò measures are taken against defaulting 

countries which essentially put the treatment of their exports into conflict with 
the WTO anti-discrimination principles.  

Most of the recommendations listed in the Matrix  are clearly STOs ï they are 
specific, trade-related (often import bans) obligations (the wordi ng is 

imperative), and they clearly prescribe trade measures to be taken in order to 
fulfill the purpose of the convention.  Even more important, these STOs are often 
in conflict with the WTO principles of non -discrimination, as specific countries are 

targeted. This seems to conflict with Resolution 03-15, which requires 
Contracting Parties to take non-discriminatory trade restrictive measures, 
consistent with their interna tional obligations.  

4.2.3  Convention on International Trade in Endangered Species of 
Wild F auna and Flora (ñCITESò) 

CITES is a regulatory body set up to regulate international trade in wildlife for 
conservation purposes.  

Adopted: March 1973   Entry into Force: July 1975 

Revised: Bonn Amendment 1979  

In Force: 60 days after 34 of the 50 States that were Parties to CITES on 22 

June 1979 ï only parties which have accepted the amendment 

Revised: Gaberone Amendment April 1983  

In Force: 60 days after 54 of the 80 States that were Party to CITES on 30 April 

1983 have deposited their instruments of acceptance, and only in respect of 
Parties which have accepted the amendment. 

South Africa is a contracting Party to this Convention, and the Bonn Amendment, 
but not the Gaberone Amendment.  
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The Decision Making Body of CITES is the Conference of the Parties (ñCOPò), 
though several standing committees, including plants, animals and nomenclature 

committees exist. Amongst the COPôs many duties, is the ñreview of the 
implementation of the present conventionò  and ñconsider and adopt 
amendment s to Appendices I and II in acco rdance with Article XVò and 

ñreview the progress made towards the restoration and conservation of 
the species included in Appendices I, II, and IIIò. 

Amendments to the CITES may only be binding upon Parties which have 
individually accepted such amendments 60 days after the deposit of an 
instrument of acceptance. Thus a trade measure contained in such amendment 

does not fall within the ñas set out in MEAsò definition of a  potential STO in terms 
of Paragraph 31(i) of the Doha Declaration. 

However, amendments (to Appendices I and II) are applicable to all parties  90 
days after date of notification between COP meetings or after COP meeting, save 

where a Party makes a reservation in accordance with paragraph 3 of Article XV. 
Accordingly, if a Party fails to make a reservation, any trade measure included in 
any such amendment would be deemed to fall within the Paragraph 31(i) 

mandate of ñset out in MEAsò, and provided that it is also a specific, trade 
related obligation, it then qualifies as an STO to be considered as part of the 
mandate. 

A great deal has been said about CITES in Member submissions to the CTE, in 
the main due to the fact that it has been in force for a long time and many of its 

Parties are also WTO members. It is seen as being particularly useful in 
analyzing the interaction and thus the relationship between the existing WTO 
Rules and STOs set out in this MEA. 

Nevertheless, the divergence over how exactly to define an STO, becomes 
evident even on a brief scan over the membersô submissions and tables123 

relating to the MEAs and what they consider to be Specific Trade Measures. For 
example, the US Submission refers to Article II(4)  of CITES as an STO, since it: 

ñprohibits trade in specimens of species listed in Appendices I, II, and 
III except i n accordance with the conventionò yet the Malaysian 
submission states that in respect of  this Article: ñno specific trade measure 

prescribed. Action to be in accordance with the provisions. Not all 
provisions specific and trade -based. Principle rather than  operative 
provision.ò 

The Koreans also believe that Article 2 ñdescribes only the general 
principles of the Convention ò, and thus it does not contain an STO.  
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Once again, if the call is to be made as to the categorization of this article or 
parts of it as STOs, as the terms of this mandate require, then t he authors would 

tend to agree with the US submission, since the wording of paragraph 4 of this 
article is quite clear: ñII(4) The Parties shall not allow trade in specimens 
of species included in Appendic es I, II, and III except in accordance 

with the provisions of the present Conventionò. In our view, this is a clear 
obligation not to do something, or in fact an obligation to actually prohibit trade  
under certain conditions, it does not need more specific ity than this to be 

deemed an STO. The remaining paragraphs of Article II may be seen more as 
ñprinciple rather than operative provisionsò.  

Also then, as far as STOs under Article II(4) or the remainder of the CITES is 
concerned, the implementation of any trade prohibition ought not to become an 

issue in terms of the WTO rules, provided that the prohibition falls within the 
exceptions under these rules (Article XX of GATT), and its implementation is not 
discriminatory or a disguised trade restriction. 

Trade measures provided for at differing decision making levels by CITES 
include: 

(a) Trade measures that are legally binding (text of the Convention)  

(b) trade measures decided by the COP 

(c)  trade measures decided by the Standing Committee (SC) on behalf of the 

COP 

(d) trade measures recommended by the Animals Committee/Plants 

Committee 

(e) trade measures recommended by the Secretariat to the COP and SC; and 

(f)  stricter domestic trade measures adopted by the Parties. 

The Chinese submission summarizes the CITES rationale rather well: ñBased on 
the rarity and degree to which a species is endangered, the treaty 
stipulates explicitly and precisely the obligations that Parties must 

comply with in international trade in three appendices on endangered 
species.ò 

The CITES regulates trade to address the environmental concern of protecting 
threatened species in the exporting country mainly through trade restrictive 

measures which require actions on the part of both the importing and exporting 
countries, for example, tr ade in Appendix I species may only proceed through 
the issuing of a permit by the exporting country based on a no n-detriment 
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finding, together with the issuance of an import permit by the importing country 
confirming that the import of this species is not primarily for commercial 

purposes, nor will the import be detrimental to the survival of the species.   

Article III, which governs trade in species listed in Appendix I, that is, the most 

endangered list of animals and plants, prohibits trade in these species save 
under clearly defined circumstances, and based on a scientific assessment of 
non-detriment. It is generally agreed that this Article is an STO.  

Article IV relates to species in Appendix II of CITES, trade in respect of which 
must be controlled in order to prevent the possibility of extinction. Import 

permits are not required unless the importing country imposes stricter controls, 
which it is entitled to do under Article XIV, but the export certificates should only 

be granted subject to certain cond itions, namely that trade is legal (in 
accordance with CITES, and not in contravention of the laws of the State of 
Origin) and will not be detrimental to the survival of the species in the wild.   

The Malaysian Table as contained in Annexure ñBò of this paper, is of the view 
that Article IV.6 is an STO, in that it is a ñmandatory requirement of prior 

grant of certificate for introduction of any specimen of species in 
Appendix II .ò The United States124 views all paragraphs of Article IV as STOs. 
The Malaysian table included in Annexure B hereto, holds that Paragraphs 2, 4, 5 

and 6 are STOs. The Indian view advises that while numerous of the sub-
paragraphs do not contain trade obligations, they may be read together with the 
main provisions, which in their interpr etation, do contain STOs. 

Article V regulates trade in Specimens of Species included in Appendix III , and 
prohibits international trade in these species unless upon prior grant and 

presentation of appropriate permits or cer tificates in the case of import  and re-
export.  Those various sub-paragraphs that do not, in the opinion of India 125 
ñcontain obligations, may be read together with the main provisions [which do]ò.  

Generally, the consensus seems to be that Article V contains STOs, as does 

Article VI, which provides for permits and certificates to be used for trade under 
the Convention.  

It appears from the tables under annexure ñBò that there is no general 
consensus that Articles VII onwards  constitute STOs, in that some, notably 
Articles VIII and XIV  ñallow for Partiesô discretion as to the implementation 

measures to be takenò126. 

Article VII lists the exemptions and other special provisions relating to trade in 

species listed in Appendices I, II, and III.  These are not specifically listed in the 
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Matrix, to which the authorsô enquiry is confined, accordingly it is not clear 
whether these Articles are specific trade obligations per se. 

Article VIII Provides for measures to be taken by the Parties to enforce the 
provisions of the present Convention and to prohib it trade in specimens in 

violation thereof. Measures which shall be included in achieving the latter are:  

Art VIII (1) (a) to penalize trade in or possession of, such specimens or both . 

Art VIII (1) (b) to provide for confiscation of or return to the State  of export of 
such specimen. 

In the authorsô view, and also that of the US, and Japan, is that Art VIII (1) is  
clearly an STO - the wording is unambiguous, and prescribes the trade measures 

to be used to fulfill the purpose of the convention.  Yet the Malaysian, Korean and 
Chinese submissions contained in Annexure ñBò hereto, believe that this is not an 

STO. This provides yet another instance in which the fine line of definition of an 
STO can stall agreement, and in the authorsô view, this is unfortunate, as it 
predisposes the negotiation to hairsplitting analysis which does not necessarily 

bring any real benefit. The authors believe that the wording of Paragraph 31(i) is 
the real problem here. 127In the end, all trade measures undertak en in pursuance 
of environmental objectives under MEAs have an effect on trade, and ought thus 

to be considered in respect of the relationship with existing WTO Rules in order 
to determine the effect of a conflict between these two sets of international law.  

Article VIII (2) provid es for the right of a Party to provide for any method of 
reimbursement for expenses incurred in fulfillment of the provisions of the 
convention. However the wording is permissive and allows the Party discretion as 

to how to go about obtaining reimbursement , and thus this is not an STO. 

Article VIII (3), in the US submission contained in Annexure ñBò hereto, is listed 

as an STO. The authors tend to disagree ï the Article requires Parties: ñto 
ensure that specimens shall pass through any formalities required for 
trade with a minimum of delay, [é] may designate ports of exit and 

entry [éandé]128 shall ensure all living specimens [é] are properly 
cared for[é]ò. While some of the latter requirements may relate only to 

management and administrative issues, the opening sentence certainly relates to 
facilitation of trade, however, there is no specific trade measure prescribed to 
fulfill the requirement to prevent delay. Accordingly, we are of the opinion that 

the goal of minimizing delay is not an STO. 

Article VIII (4)  provides for the manner in which confiscated specimens or 

species are to be treated. Strictly speaking, it does not relate to trade, but 
merely provides what should happen once the convention has been breached. 
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Article VIII (5)  (6) (7) and (8) relate to m anagement of the conventionôs goals, 
and not, in the authorsô view, specifically to trade.  

Article IX requires the Parties to designate competent scientific and management 
authorities for the issuance and grant of permits or certificates in order to 

achieve the purposes of the present convention. The authors believe that this 
constitutes an STO ï it is mandatory and specific to trade . Particularly when read 
with the preceding provisions of the CITES. The US submission contained in 

Annexure ñBò hereto appears to agree, while the Malaysian, Indian, Korean, 
Japanese and Chinese submissions respectively disagree, or ignore this provision 
entirely. 

Article XIV provides for the right of Parties to adopt stricter domestic measures in 

respect of specimens of species listed in CITES Appendices I, II, and III, or even 
in respect of specimens of species not listed in these Appendices. It also 
provides, essentially that other international agreements entered into by a 

contracting Party shall take precedence over that countryôs CITES obligations in 
respect of Appendix II listed species. 

Obviously in respect of the former part of Article XIV, any measure so adopted 
would need to pass the non-discrimination and transparency requirements of the 
WTO Rules, and particularly GATT Article XX.  

Numerous resolutions and Decisions of the COP are included in the Matrix, many 
of which are couched in fairly permissive terms and do not thus seem to be 

STOs. However, instances of potential conflict with the principles of non-
discrimination and transparency of the WTO Rules may arise in instances where 
species form certain countries only may be imported/exported, or where quotas 

have been allocated which are not equivalent to Member States of the WTO.  

One such instance is Resolution Conf.10.14 (Rev.CoP13) ñQuotas for Leopard 

Hunting Trophies and Skins for Personal Useò, which instructs the Scientific 
Authority of a Party to ñapprove permits if it is satisfied that the skins 

being considered are from one of the following stateséò129  

Once again, the authors note that while CITES has been analysed in terms of 

numerous Member submissions, this has been done only from an experiential  
domestic trade and environmental policy formulation and coordination viewpoint, 
and not in a manner which specifically deals with the relationship between 

specific articles of the CITES and existing WTO Rules. 

 



 67 

4.2.4  Convention on the Conservation of Antarctic Marine Living 
Resources  (ñCCAMLRò) 

South Africa is a Party to this Convention, which was signed on 20 May 1980 and 
entered into force on 7 April 1982.  

Part of the Atlantic Treaty System, this treatyôs preamble recognizes: ñthe 
prime responsibility of the Antarctic Treaty  Consultative Parties for the 

protection and preservation of the Antarctic environment and, in 
part icular, their responsibilities under Article IX, paragraph 1(f) of the 
Antarctic Treaty in respect of the preservation and conservation of 

living resources in Antarcticaò.  

The Decision Making Body is the Commission for the Conservation of Antarctic 
Marine Living Resources (the Commission). This body shall: identify conservation 
needs and analyse the effectiveness of conservation measures, formulate and 

adopt and revise conservation measures on the basis of the best scientific 
evidence available; implement the system of observation and inspection; carry 
out activities as are necessary to fulfill the objective of the Convention.  

Amendments to the Convention enter into force upon receipt of instruments of 
ratification, acceptance or approval from all the Members of the Commission. 

Amendments shall enter into force as to any other Contracting Party when notice 
of ratification, acceptance or approval by it has been received. Where no such 
notice is received within one year from the date of entry into force of the  

Amendment through the former provision , the Party failing to give such notice is 
deemed to have withdrawn from the convention . 

Therefore any STOs contained in amendments will, after one year, generally fall 
within the definition of ñas set out in MEAsò.  

The Matrix states that the Convention itself does not contain trade measures, but 
then lists certain trade-related measures adopted as binding Conservation 
Measures by the Contracting Parties, for example, Conservation Measure 10-02 

(2004), which requires Contracting Parties to prohibit its flag vessels from fishing 
in the Convention Area unless licensed or permitted to do so in such a manner as 

to give effect to the conservation measures and requirements under the 
Convention. The requirement that infringem ents of these conditions be 
investigated and dealt with in accordance with national legislation, may result 

indirectly in trade restrictions, though clearly this cannot be considered an STO ï 
it is not specific to trade, although it is an obligation to pro hibit certain 
behaviour, namely fishing, which results in a constraint to trade in such fish.  
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However, Conservation Measure 10-05 (2004) might be classified as an STO  - 
the Contracting Parties being required to identify the origin of a species imported 

into or exported from its territories and to determine whether this species was 
caught ñin a manner consistent with CCAMLR conservation measuresò. 
Dissostichus Catch Documentation, and where necessary, export validation and 

re-export validation certificates must accompany such catches to enable the 
conservation measures to be implemented. 

Once again, restrictions on the trade in catches of particular Member States of 
the WTO which might be seen to contravene this Convention, might be open to 
challenge on the basis of discrimination against that WTO Member, unless the 

trade restriction can also be found to fall under the WTO Rule exception, such as 
Article XX, for example. However, whether such a measure would satisfy the 

Chapeau of Article XX, would be questionable. It is in such circumstances, where 
potential conflict between the two systems arises.  

4.2.5 Convention on Biological Diversity (ñCBDò) 

This Convention aims to conserve biological diversity, to promote the sustainable 

use of its components and the fair and equitable sharing of the benefits arising 
out of the utilization of genetic resources.  

It entered into force on 29 December 1993. South Africa is a Party.  

The Decision Making Body is the COP supported by working groups and by the 

Subsidiary Body on Scientific, Technical and Technological Advice. Parties must 
individually ratify / approve / accept each amendment . I f they fail to do so they 
shall be considered non-Parties in respect of this amendment , thus any STO 

included in an Amendment/Protocol which has not been accepted/adopted or 
approved by a Party, cannot fall within the Paragraph 31(i) mandate as strictly 
speaking it falls outside of the definition of ñset out in MEAsò in respect of such 

Party, and such Party will also be a non-Party in respect of this amendment.  

This Convention does not explicitly refer to nor does it prescribe specific trade 

measures ï generally the Parties are given discretion regarding the 
implementation of trade measures to give effect to the Conventionôs goals. Some 

reliance is made upon future COP decisions (Art 16 and 19) to provide the 
specificity required to bring the measure into the STO definition.  

The Korean submission130 highlights the trade sig nificant measures of the CBD as 
follows: 

ñArticle 8(j) gives a general des cription of the objectives of the 
Convention; allows for Partiesô discretion regarding implementation 
measures;  
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Article 10(b) Is mandatory in nature but not specific, as Parties can 
have discretion concerning implementation measures [each Party shall as 

far as possible and as appropriate é adopt measures relating to the use of 
biological resources to avoid or minimize adverse impacts on biological diversity].  

Article 15 [access to genetic resources for environmentally sound uses by other 
Contracting Parties]. Is not specific concerning the PIC [prior informed 
consent] procedures (in comparison to those in the Basel Convention 

and the PIC Convention ). COP decision on the Bonn Guidelines is not 
mandatory.  

Articles 16,19 are currently not specific [they relate to the intellectual 
property aspects of access to genetic resources for use in patents, ie through PIC 

and benefit sharing, and transfer of technology relevant to the conservation and  
sustainable use of biological diversity; as well as ensuring effective participation 
in biotechnical research activities by Contracting Parties providing such genetic 

resources. However, future COP decision can elaborate them.  

Article 22 stipulates general principles.  [The provisions of this Convention 

shall not affect the ri ghts and obligations of any Contracting Party deriving from 
any existing international agreement, except where the exercise of those rights 
and obligations would cause serious damage or threat to biological diversity].ò 

The above article is important in re spect of the relationship between MEAs and 
existing WTO Rules, however, discussion thereof would likely fall outside of the 

Paragraph 31(i) mandate, since it is clearly not an STO. The requirement that 
this Convention should not interfere, for example, wit h TRIPS provisions relating 
to the patentibilty of biological resources currently without the need for Prior 

Informed Consent of the providers of Traditional Knowledge or biological 
resources, is an important issue in intellectual property arena at this ti me. 

The interface between the CBD and TRIPS in this area is currently hotly debated. 
It is also of great importance to South African policy makers due to this countryôs 

tremendous biological diversity. COP Decisions IV/15; V/16 and V/26B,  
encourage further cooperation between WTO, WIPO and the CBD to further 
explore the interrelationship between TRIPS provisions and the provisions of this 

MEA ñwith a view to promoting increased mutual supportiveness and 
integration of biological diversity concerns and the protection of 
intellectual property rightsé].ò 

It is to be noted that domestic implementation of measures requiring PIC and 
certain requirements relating to satisfactory benefit sharing arrangements with 

holders of TK or biological resources in pursuance of the objectives of the CBD 
may well contravene TRIPS provisions relating to patentability of such products 
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or products made with such biological resources. Clearly this is an area were the 
interface between indirect trade measures (IP provisions) impacts on the ability 

of products to be patented in that territory, and may result in a dispute. Once 
again, however, this discussion falls outside of the paragraph 31(i) mandate 
since there is no STO. 

4.2.6  Cartagena  Protocol on Biosafety  

Adopted by the COP of the Convention on Biological Diversity on 29 January 
2000. Entry into force: 11 September 2003. South Africa is a Party. 

The Decision Making Body is the COP serving as the Meeting of the Parties MOP 
to this Protocol, and is empowered to: ñmake recommendations on any 

matters necessary for the implementation of this protocol, éestablish 
form and intervals for transmitting information to be 
submitted;éconsider and adoptéamendments to this protocol and its 

annexes, éany additional annexes to this Protocol, that are d eemed 
necessary for the implementation of this Protocoléò 

Article 29 of the CBD applies to amendments of the Cartagena Protocol. Thus, 
Parties must individually ratify / approve / accept  such amendments. Any 
Contracting Party not accepting/ratifying/approv ing the amendment, will not be 

bound to such amendment. Any STO included therein falls outside of the 
definition ñas set out in MEAsò, and is outside of the scope of the mandate 
discussion under paragraph 31(i) of the Doha Declaration. 

However, there is no information of the position relating to acceptance or 
otherwise by individual Contracting Parties of any amendments/COP decisions in 

the Matrix, so it is impossible to determine which of the amendments/COP 
decisions are in force, or fall within the defini tion ñset out in MEAsò, in respect of 
South Africa. This is a common problem with the Matrix, and wherever 

necessary, the authors have approached these amendments/decisions as if they 
have been accepted by South Africa. 

The right of Contracting Parties to take action that is more protective of the 
conservation and sustainable use of biological diversity than that called for in this 

Protocol is outlined in Article 2:4. It is not an STO, though the implementation of 
this right by a Contracting Party will be s ubject, at the very least, to the WTO 
principles of non-discrimination and transparency, and thus here is an 

opportunity for conflict.  

Trade related measures regarding the application of the Advance Informed 

Agreement (ñA.I.Aò) procedures are contained in Articles 7.1, 7.3, 8, 9.1, 9.2, 
9.4, 10, 11 (1,2,5) and 15 , which contain Specific and mandatory trade related 
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provisions relating to the notification  and decision procedures for the first 
intentional transboundary movement of a L iving Modified Organism (ñLMOò) for 

intentional int roduction into the environment of the Party of import. Where an 
LMO is identified by a decision of the COP Serving as MOP to this Protocol as 
being not likely to have adverse effects on the conservation and sustainable use 

of biological diversity, taking also into account risks to human health, the AIA 
shall not apply to intentional transboundary movements of such an LMO. 

Article 15 requires that Parties ensure that risk assessments be carried out in a 
scientifically sound manner, in accordance with annex III and taking into account 
recognized risk assessment techniques. This is not necessarily an STO, since it 

affects trade indirectly, and the definition of ñscientifically soundò is not specific 
leaving some level of discretion to the Party making use thereof. However, it is in 

this area that abuse of the risk assessment mechanism may allow disguised 
trade restrictions to occur.  

Article 16 also deals extensively with measures based on risk assessment, which 
should be imposed ñ(2)to the extent necessary to prevent adverse effects of the 
LMO on the conservation and sustainable use of biological diversity, taking also 

into account, the risks to human health é(3) Each Party shall endeavour to 
ensure that any living modified organism wheth er imported or locally developed, 
has undergone an appropriate period of observation that is commensurate with 

its life-cycle or generation time before it is put to its intended use. ò The authors 
are of the view that these measures are trade related, but n ot specific, and in 
the second case, also not necessarily mandatory: ñshall endeavourò. 

Article 18(1) contains an STO in that the Parties SHALL take necessary measures 
to require that living modified organisms that are subject to intentional 

transboundary movement within the scope of this Protocol are handled, 
packaged, and transported under conditions of safety, taking into consideration 
relevant international rules and standards.  Art 18(2) (b) and (c) contain specific 

trade obligations relating to inform ation to be contained in the documentation 
accompanying LMOs, though Art 18(2)(a) leaves the specificity to subsequent 

COP/MOP decision, which as discussed below, is permissive in language and thus 
does not create an obligation. 

Article 26.1 provides for t he right of Parties, which MAY take into account socio-
economic considerations while reaching an import decision. It is clearly not an 
STO. 

All the above notification and documentation requirements naturally have trade 
implications. However, provided that the principles of the WTO system of non-

discrimination and transparency, and the SPS Agreement are not contravened in 
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pursuit of the implementation of the Protocolôs objectives, there ought to be little 
conflict, as it is unlikely that like products would be treated differently.  

Decision BS-I/6 does not contain any obligations ï the wording is permissive ï 
ñurgesò, ñrequestsò and ñencouragesò and ñinvitesò. Decision BS-I/12 essentially 

only contains a work program of the COP/MOP. 

4.2.7 International Tropica l Timber Agreement (ñITTAò) (In force ï 1 

April 1994 ï South Africa is NOT a party)  

South Africa is not a signatory to this Convention. The authors, in tending to 

adopt the more conservative interpretation of paragraph 31(i) of the Doha 
Declaration, are of the opinion that South Africa, as a non -party, cannot be 

prejudiced by trade measures taken in respect of this convention, and that 
should this occur, she has recourse to the WTO Dispute Settlement mechanisms. 

The Treaty ñseeks to promote international trade in tropical timber, the 
sustainable management of tropical forests, and the development of 
tropical forest industries through international cooperation, policy 

work and project activities.ò131  

The Decision Making Body is the International Tropical Timbe r Council (ITTC). 

Parties must individually ratify / approve / accept  prior to entry into force 
through acceptance by specified number of acceptance documents by Parties, if 
they fail to do so they shall cease to be a party  unless Council decides to extend 

the period of acceptance for that Party.  

Article 1 contains various measures, some trade related, which aim towards a 

more sustainable, non-discriminatory and transparent international timber 
market. There are no specific measures prescribed, thus no STOs are contained 
here. The measures and aims of this Convention seem to coincide well with the 

overriding principles of the WTO Rules and System, thus it is likely that this 
interaction ought to work well.  

Article 36 in fact specifically requires that no im plementation measures relating 
to a ban or restriction in international trade in imports of and utilization of timber 

and timber products may be taken.  

4.2.7 UN Fish Stocks Agreement  (In force: 11 December 2001)  

This Convention seeks to ensure the long-term conservation and sustainable use 
of straddling and highly migratory fish stocks by requiring coastal States and 

States fishing on the high seas to cooperate for these purposes. 
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The Decision Making Body: Review Conference convened by UN Secretary 
General.  Parties must individually ratify / approve / accept amendments. 

Articles 17.4 and 33.2 both refer to the mandatory taking of measures to deter 
the activities of vessels flying the flags of non -parties which undermine the 

effective implementation of the Convent ion, though no specificity is mandated, 
other than that such measures should be consistent with this agreement and 
international law.  

Article 23 (1) provides for the right of a port state to ñtake measures, in 
accordance with international law, to promote the effectiveness of subregional , 

regional, and global conservation and management measures.ò However Parties 
are constrained form discriminating in form or fact against the vessels of any 

state. Again Parties are not prescribed any specific measures to be taken.  

Article 23 (3) provides that Parties MAY adopt regulations empowering the 

relevant authorities to prohibit landings and transshipments under certain 
circumstances. Interestingly, this provision seems to directly contradict the above 
non-discrimination provision of 23 (1), as in fact, do articles 17.4 and 33.2.  

 

4.3 CHEMICAL AND OTHER INDUSTRY GROUP  

4.3.1  Montreal Protocol on Substances that Deplete the Ozone Layer  

(ñMontreal Protocolò) 

The Montreal Protocol was signed on 16 September 1987, and entered into force 

1 January 1989. It is part of the framework Vienna Convention for the Protection 
of the Ozone Layer, and has been amended four times: 

First Amendment (London): 29 June 1990 Entry into Force: 10 August 1992 

Second Amendment(Copenhagen): November 1992 Entry into Force: June 1994 

Third Amendment (Montreal): September 1997 Entry into Force: November 1999 

Fourth Amendment (Beijing): December 19999 Entry into Force: February 2002 

The Decision Making Body of the Vienna Convention is the Conference of the 

Parties  (COP). The Decision-Making Body of the Montreal Protocol is the 
Meetings of the Parties (MOP). The provisions of the Vienna Convention relating 

to its Protocols shall apply to the Montreal Protocol. Any Amendments to the 
Vienna Convention or the Montreal Protocol must be individually ratif ied, or that 
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Party shall be treated as a non-Party for the purposes of trade in the relevant 
substances controlled by the particular amendment.  

The Australian submission132considers the success of the Montreal Protocol to be 
attributable to its science-based, participatory approach to decision making. Its 

assessment that the relationship between WTO Rules and this MEA is working is 
based on the following:  

ñDecisions to add substances to the Montreal Protocolôs list of 
controlled substances are informed by scientific and technical 
assessment of prospective controlled substances prepared by the 

Protocolôs Scientific Assessment Panel (SAP) and Technology and 
Economic Assessment Panel (TEAP) of the Protocol. The P anels 

comprise experts from throughout the world.ò 

Prior to the assessment stage, any submission that a substance is potentially 

ozone-depleting is followed by a thorough information gathering exercise 
involving the Parties. Thereafter the SAP and TEAP prepare scientific and 
technical assessments of the substance informed by the latter information from 

Parties as to quantity produced, where produced, and purpose for which the 
substance is marketed. 

Thereafter, ñon the basis of these assessments [that]  the P arties decide 
whether a substance poses a significant threat to the ozone layer, and 
therefore warrants addition to the Protocolôs list of controlled 

substances.ò133  

Additionally: 

ñGiven the magnitude of its potential impact [obligations to phase out 
production and consumption, and restricting trade in substances with non -

Protocol Parties] on Parties, a decision to add a substance to the 
Montreal Protocolôs list of controlled substances constitutes an 
amendment to the Protocolò.134  

The reason for the successful interaction between the STOs and other trade 

measures in this MEA, and the existing WTO Rules, in Australiaôs view, relates to 
the effectiveness of the amendment procedure, which requires the Parties 
receive 6 monthsô notice of a proposed decision to add a substance, that ñAll 

Parties are entitled to participate in the negotiations on the proposed 
decision, which must be adopted by consensus or at least a two -thirds 
majority of all Parties present and voting. [é] the Protocol provides 

the additional safegu ard that a Party is not bound by a decision to add 
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a substance until they ratify the Amendment incorporating the 
decision.  

However, the authors believe that scope for conflict exists here, due to the non -
Party impact which the Amendments may have. However, the discussion on non-

parties is constrained by the Paragraph 31(i) mandate, and thus this is yet 
another instance where the ñreal meatò as it were, of the issue of the successful 
relationship between MEAs and WTO Rules fails to be specifically addressed, yet 

it is in this realm that the problems may arise, since issues of non -discrimination 
against substances which a non-Party to a MEA wishes to trade with, but cannot 
due to decisions taken outside the WTO. 

Article 4 ñControl of Trade with Non-Partiesò as stated by the Korean submission 

is an STO: ñStipulates precisely the measures to be taken, namely 
export and import ban of trade in ozone -depleting substances.ò135  The 
Japanese submission also categorizes it as an STO within their first category of 

trade measures, namely, ñ1) The trade measure in question is explicitly 
provided for as mandatory u nder an MEAò. The Chinese submission 
categorizes Article 4 (a) (b) and (c) as STOs, in that they contain: ñrigid trade 

restrictions on ODS, ODS production, ODS Techn ology etc, between 
Parties and non -Parties [which are] specific and mandatory.ò The US, 
India and Malaysia agree. 

This Article seems to have elicited clear agreement by those making submissions 
of its STO nature, one of few instances of unanimous agreement, at least 

amongst those which have submitted tables of comparison. The Article requires a 
ban on specific exports after the phase-out date, and provides for a licensing 
system for import and export of substances in Annexes A,B,C and E.136  

Most of the provisions in the Article relate to the banning by each Party to the 
Protocol of controlled products (including products made from such controlled 

products) imported from, or exported to ñany State not Party to this 
Protocolò.137  However, the question remains: how does a ban on imports or 

exports of ODS products by non-parties, which may be WTO members, relate to 
the non-discrimination principles of the WTO Rules? The mandate on Paragraph 
31(i) specifically excludes negotiations around non-Parties, whose rights may not 

be affected by this negotiation, though this issue , once again, is a likely area 
where conflict may indeed arise. 
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4.3.2  Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal  

The aim of this Convention is ñto protect human health and the 
environment against the adverse effects which may result from the 

generation and management of hazardous and other wastes.ò138  

The Basel Convention entered into force on 5 May 1992 . The Basel Protocol on 

Liability and Compensation for Damage Resulting from Transboundary 
Movements of Hazardous Wastes and their Disposal is not yet in force. South 
Africa is a Party to the Basel Convention, but not to the Basel Protocol on 

Liability. 

The Decision Making Body of the Basel Convention is the Conference of the 
Parties . Parties must individually ratify / approve / accept or confirm 
amendments before such amendments become applicable to them as Parties. 

The Ban Amendment, which is not yet in force, prohibits immediately exports 
from countries listed in Annex VII to all other countries  of hazardous wastes 
intended for final disposal, and to prohibit transboundary movements from 

Annex VII to non-Annex VII countries of hazardous wastes intended for recycling 
or reuse as of end 1997. 

In general, on a narrow interpretation of the term ñas set out in MEAsò, any STO 
or trade measure/obligation contained in an amendment to this convention which 
as not been accepted by a Party, cannot create obligations for that Party  in 

terms of the Paragraph 31(i) mandate. 

Article 3 requires Parties to provide information and keep it up to date, of the 

wastes it considers hazardous under its national legislation and of any 
requirements concerning transboundary movement procedures applicable to 
such wastes. The authors concur with Malaysia, India ,Korea, Japan and China, 

that the provisions under this requirement are not trade specific, and thus do not 
contain STOs. 

Article 4 ñGeneral Obligationsò contain general obligations regarding the 
transboundary movement of hazardous wastes. The US submission lists Arts 4 

(1), (2) (e), (f) & (g), (6), (7), (8) (9) and (10) as STOs.  

The Malaysian submission lists Arts 4 (1)(b)&(c) requiring mandatory prohibition 

of import/export of hazardous wastes via notification through Art icle 13 
procedures as an STO. Article 4(6) is also an STO in their view, as it contains a 
mandatory prohibition on export to areas south of 60 degrees lat , as is Article 

4(7)(c) , which contains requirements to be included in mandatory movement 
document. Article 6(1),(2), and (3) are seen as STOs, as they contain mandatory 
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requirements relating to notification by the exporting party, a written response to 
grant consent or deny permission or to request information by the importing 

Party, and written confirmat ion from the importing party, which must contain 
specific information on consent and the existence of a contract.  

Articles 6(4), (9) and (10) are seen as non -STOs, as they include discretionary 
measures, and measures in respect of private individuals required in the 
movement process, and are related to administrative procedures. 

The Indian submission holds, correctly, in the authorsô view, that Article 4.(1)(a), 
is not an STO, but rather provides the right of the Parties to ban the import of 

hazardous waste, provided that the other Parties are duly informed thereof. Art 
4(1)(b), (c), 4(2)(e), 4( 6), (7)(c), (6)(1),(3) and 8 are held to contain trade 

obligations, however, some like Article 4(8) lack specificity on sound 
environmental disposal pursuant to the obligation imposed to re-import 
hazardous waste if the transboundary movement cannot be completed. 

The Australian submission mentions this Convention, together with the Montreal 
Protocol, POPS, PIC and CITES, as successful due to the science-based, 

participatory approaches to decision-making.139 

The authors consider that this Convention due to its limited and uniform impact 

upon hazardous wastes, would generally be less likely to result in conflict, since 
trade measures against prohibited substances of this nature are likely to be 
implemented in a non-discriminatory manner. However, the bans in respect of 

the movement of exports of HW from certain listed countries to others might be 
seen to be discriminatory if the intended importing country wanted to participa te 
in the economic trade in HW ï for example, COP-3 (Geneva 1995) bans 

hazardous wastes exports for final disposal and recycling from Annex VII 
countries to non-Annex VII Countries. The latter case seems to be playing itself 
out in COP-4 (Kuching, 1998), wherein Israel, Slovenia, and Monaco applied to 

join Annex VII.  

4.3.3  Rotterdam Convention on the Prior Informed Consent Procedure 
for Certain Hazardous Chemicals and Pesticides in International Trade  
(ñPICò) 

This Convention entered into force on 24 February 2004. South Africa is a Party. 

The purpose of this Convention is put, in a nutshell, as: ñChemicals subject to 
the Convention may be exported only in accordance with an informed decision 
by Importing Parties140.ò 

The Decision Making Body is the Conference of the Parties, which is tasked with 
the continuous review and evaluation of the implementation of the Convention, 
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and the establishment of subsidiary bodies required for the implementation of 
the Convention, such as the Chemical Review Committee, which makes 

recommendations regarding the chemicals made subject to the Convention. 

Parties must individually ratify / approve / accept amendments before they 

become binding on such Parties. Thus an amendment which contains STOs but 
which has not been not accepted cannot fall within the definition ñas set out in 
MEAsò for that Party.  

However, an intended amendment is made available to Parties six months prior 
to the COP in which a decision will be taken on its adoption, in respect of which 

decision of adoption every effort is made to achieve consensus.  

The Preamble to this Convention is one of few which deal directly with the 
interrelationship between the environment and trade: ñéRecognizing that 
trade and environmental policies should be mutually supportive with a  

view to achieving sustainable development éEmphasizing that nothing 
in this Convention shall be interpreted as implying in any way a change 
in the rights and obligations of a Party under any existing international 

agreementénot intended to create a hierarchy between this 
Convention and other international agreementsédetermined to protect 
human healthéand the environment against potentially harmful 

impacts for certain hazardous chemicals and pesticides in international 
tradeéò 

Articles 5,6,7, and 8 provide t rade related measures in respect of the Prior 
Informed Consent procedure required in respect of chemicals listed in Annex III. 
Art 5(1) and (2) are the only provisions listed by the US as being STOs, as they 

ñgovern the procedures for banned or severely restricted chemicalsò, while the 
Indian submission suggests that Articles 5,6,7,8,and 9, while containing ñtrade 
measureséany obligation relating to them would ultimately depend upon the 

decision of the COP to list the chemicals.ò141The Korean submission lists Articles 
5-8 as STOs, but not 9, which it believes is merely the delisting procedure for 

chemicals under the annexes. The Japanese submission does not deal with these 
articles. 

Once again, it becomes clear that the listing of provisions as STOs or not appears 
to be somewhat of a ñhit and missò affair, and that without agreement on what 
an STO is from the outset, the time spent on analyzing each MEA in this 

subjective manner, while perhaps providing clarity on the fact that there is no 
agreement on what constitutes an STO, seems to be leading to circular 
reasoning with little real benefit.  
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The authors initially though it might be useful to compare the tables included in 
Annexure ñBò hereto in order to obtain some sense of a consensual direction for 

the STO definition, however, as has been pointed out time and again in this 
paper, a comparison of some six tables submitted by Members, merely reaffirms 
the lack of any consensus. It was thought that there would be several instances 

where a particular article in an MEA would be uniformly selected as an STO, and 
that then what would be required is closer scrutiny of those where there is a 
difference of opinion. This was not to be, as even the items which we would 

have thought were fairly obvious STOs, were not unif ormly selected. This brings 
us back to the recent admonishment of the CTE that Parties now begin to give 

serious thought to the nature of the outcome which they expect from this 
negotiation.142 

Once again, perhaps the best way forward here is to re -look at t he wording of 
paragraph 31(i)? Alternatively, a formal agreement on the definition of ñSTOò 
needs to be agreed, as well as what constitutes ñan STO as set out in an MEAò 

ought to be agreed upon before more effort is expended in various different 
directions and the negotiation continues to fail to produce an acceptable result.  

The US submission143 also holds that Articles 10(2),(4),(5),(7),(8) and (9) are 
STOs, since they ñgovern obligations in relation to imports of Annex III 
chemicals.ò The Indian submission holds that Article 10(4) merely provides for 

the ñright of a Party to arrive at a decision relating to the import of chemicals.ò 

Article 10(9), clearly an STO, provides for a necessary interface between this 

MEA and the WTO Rules relating to discrimination, since any Party which has 
taken the ñdecision not to consent to the import of a chemical or to 
consent only under specified conditions SHALL, if it has not already 

done so, simultaneously prohibit or make subject to the same 
conditions: (a) Import of th e chemical from any other source ; and (b) 
Domestic production of the chemical for domestic use.ò 

Article 11 governs ñobligations in relation to exports of chemicals listed in Annex 

IIIò, though the authors are of the opinion that 11(1) does not contain an STO, 
as the Parties are to take discretionary ñappropriate measuresò and ñimplement 
appropriate legislative measuresò rather than specific measures to implement the 

obligations contained herein. Article 11(2) contains an STO in that the Parties are 
clearly obliged to prevent the export from their territory of any chemical listed in 
annex III to an importing Party which has not transmitted a response or has 

transmitted a response without an interim decision, except under certain clearly 
defined circumstances. 

Article 12 requires an exporting Party to comply with specific and mandatory 
export notification procedures toward the importing Party. Article 13 deals with 
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mandatory export documentation requirements (1) and safety data sheets (4) 
and (5), and then pro vides, in sub-paragraphs (2) and (3), for discretionary 

labeling legislation relating to the provision of information on health and 
environmental risks and hazards of the chemical being exported. 

Article 15 allows for a right of the Parties to take more st ringent action than is 
required under the Convention. Obviously, such measures would be open to 
challenge if they are contrary to the rights and obligations of Members of the 

WTO. 

The only decision listed in the Matrix to which the authors are limited in t erms of 

this mandate, is Decision RC-1/15 entitled ñCooperation with the WTOò, relating 
not to STOs, but more to the attendance of the Secretariat at WTO meetings in 

the capacity of observer. Amongst other more standard cooperative wording  
contained in (a)  (b) and (d) and (e),  paragraph (c) interestingly states that the 
Secretariat is requested: ñto ensure that at all times it  [presumably the WTO 

CTE in Special Session] does not provide an interpretation of the 
provisions of the Conventionò ï this seems to the authors to be against the 
spirit of cooperation espoused in the preamble. 

Nevertheless, the PIC has been included in the list of ñsuccessfulò MEA and WTO 
interactions, in the main, due to the inclusive nature of the decision -making 

process, and the science-based nature of such decision making.  

The US notes that: ñthe extent to which an MEAôs procedures rely on 

objective criteria and scientific input in making decisions (with full 
opportunity for input by all Parties and for the collection of informatio n 
from reliable sources) contributes to the MEAôs effectiveness and may 

significantly reduce the likelihood of disagreement among Parties 
concerning an export restrictionéIn addition to science-based and 
participatory decision -making processes, these MEAs require varying 

degrees of consent regarding changes to the scope of the export 
restrictions, and additionally, provide opportunities for Parties to opt 

out of changes to the scope of export restrictions.ò 144 

 

4.3.4  Stockholm Convention on Persistent Organi c Pollutants  (ñPOPsò) 

Intended to reduce or eliminate the release of Persistent Organic Pollutants 
(POPs) into the environment, the Convention entered into force on 17 May 2004.  

South Africa is a Party. 
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The Decision Making Body is the Conference of the Parties. Amendments to the 
Convention must be ratified /accepted/ adopted by Parties individually, thus an 

unaccepted amendment will not fall within definition of ñas set out in MEAsò for 
Party which has not accepted/ratified/adopted said amendment.  

The success of the POPs thus far is attributable, as submitted by the US 145to the 
importance of a strong national coordinating process in the US, whereby:  ñéthe 
US delegation identified and discussed instances where a proposed 

mechanism could raise trade policy impli cations, but worked together 
to find equally effective alternatives that met the objective and 
reduced trade -related concerns [é] Working together the group was 

able to tailor and propose measures that took into account 
environmental and health objectives,  as well as trade -related 

concernsò [in respect of the trade in DDT, for example].  

The Persistent Organic Pollutants Review Committee advises the COP on 

chemical assessment and management, and recommendations are made as far a 
possible by consensus, alternatively if consensus has not been possible, with 
three-fourths majority vote of Parties present and voting.  

The Preamble of this Convention also makes specific reference to the mutual 
supportiveness of this and other international agreements in the field o f trade 

and environment. 

The US table146 lists only Articles 3(1)(a)(ii); 3(2)(a); 3(2)(b)(i) and (ii) and 

3(2)(c) as STOs which ñgovern obligations concerning the export and 
import of listed chemicals (as among Parties) and Annex A, Part II, 
Paragraph (c) ( as Parties).ò The Korean table agrees that 3.1 and 3.2 contain 

trade obligations which may be defined as STOs ï they ñstipulate explicit and 
mandatory restrictionsò. However, the point is made that the specificity required 
to give the phrase ñenvironmentally sound disposalò meaning, as provided in 3.2,  

must come from a reading of Article 6(1)(d). The Japanese table lists only Article 
3(1)(a)(ii) and 3.2 as STOs.147 

With regard to the interaction of the STOs or ordinary trade obligations of this 
MEA and the existing WTO Rules, Article 3 (1)(a) and (b) take into account the 

non-discrimination principles of the WTO in that not only are importation and 
exportation of listed chemicals to be eliminated, but local production and use 
thereof must also cease. Accordingly, it is unlikely that like products from WTO 

Members will be treated unequally. 

Article 4 provides the Parties with a right to register as having specific 

exemptions listed on Annex A or B. It is couched in permissive language, and is 
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thus not an STO. Similarly Article 8 provides the procedure for Parties to exercise 
their right to list a chemical (POP) in Annex A, B or C. 

4.3.5  United Nations Framework Convention on Climate Change  (In 
force ï 21 March 1994 ï South Africa is a party) and Kyoto Protocol  (In for ce 

ï 16 February 2005 ï South Africa is a party) 

The Decision Making Body of the UNFCCC is the COP. Parties must individually 

ratify / approve / accept amendments, thus if a Party has not accepted an 
amendment it is a non-Party for the purposes of the amendment, t herefore, 
STOs included in an unaccepted amendment MEA would not fall within ñas set 

out in MEAsò 

4.3.6  Kyoto Protocol  

The Decision Making Body is also the Conference of the Parties serving as the 

MOP ï COP/MOP. Parties must individually ratify / a pprove / accept 
amendments, with the same outcome as with regard to UNFCCC. 

The UNFCCC aims to ñstabilize greenhouse gas concentrations in the 
atmosphere at a level that would prevent dangerous anthropogenic 
interference with the climate systemò.148  

The Kyoto Protocol shares the general framework and institutions of the UNCCC, 
and its ultimate objective and principles. It is ña step towards achieving the 

objective of the Convention by reducing emissions from Annex I parties 
[as listed in the UNCCC].ò149  

The Canadian submission150 holds that ñéthere is nothing in the UNFCCC or 
the Kyoto Protocol that could be considered an STO. Therefore, at this 
stage, we do not believe that any issues raised by the UNFCCC and the 

Kyoto Protocol are within the mandate of paragraph  31(i) of the Doha 
Declaration.ò 

Nevertheless, the Matrix includes this convention, in the main, for the reason 
that  ñactions of countries implementing the UNFCCC could have trade 

implicationsò.151  

However, the UNFCCC specifically states that ñMeasures taken to combat 

climate change, including unilateral ones, should not constitute a 
means of arbitrary or unjustifiable discrimination or a disguised 
restriction on international tradeò. It uses language which may be said to 

reflect a mandatory outcome in articl e 4.2(a), namely that ñEach of these 
Parties SHALL adopt national policies and take corresponding 
measures on the mitigation of climate change by limiting its 
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anthropogenic emissions of greenhouse gases and protecting and 
enhancing its greenhouse gas sinks  and reservoirsò.   

Once again, the expansion of the definition of an STO will determine whether the 
implementation of the UNFCCC will have trade implications or not. Should a 

conservative, narrow interpretative  approach be used, then one would agree 
with the above Canadian view, namely that this convention falls outside of the 
strict interpretation of the mandate of Paragraph 31(i), thus the trade measures 

potentially undertaken in order to achieve the conventionôs objectives would not 
be considered STOôs within the meaning of the mandate  of paragraph 31(i) .   

In addition, the interpretation of  the phrase ñset out in MEAsò is also important 
here ï as amendments to the UNFCCC may be adopted at an ordinary session of 

the COP (Article 15). It is possible that amendments may be made which have 
an impact on trade and which could conceivably contain STOôs, thus a wide 
interpretation of the phrase ñset out in MEAsò can bring unintended 

consequences through the automatic inclusion of such future COP decisions into 
the meaning of an MEA. Nevertheless, there is still a further protection against 
the imposition of such trade measures in that a Contracting Party would still 

need to adopt the amendment in order for it to become applicable.  

The implementation Protocol of the UNFCCC, the Kyoto Protocol, also introduces 

what could, given a wide interpretation of the concept ñset out in MEAsò, 
introduce STOs in the form of a desired, mandatory environmental outcome - Art 
2 (3) (see p88 Matrix) . 

Nevertheless, the authors cannot impose the above narrow interpretation s 
unilaterally, despite our sense that due to policy space considerations, and due 

to the need to more closely examine the actual affect on South African trade of 
the implementation of th e UNFCCC and its Kyoto Protocol, a cautious approach 
ought to be used. However, it will be useful to examine the South African 

experience of the negotiation and implementation  of this convention, though 
several of the counterpart group felt that the initial questionnaire (see Annexure 

A) went outside of the IDC mandate in requesting commentary on the South 
African experiential view of the negotiation and implementation of the MEAs, and 
thus did not respond to this part of the questionnaire.  

A brief analysis of the UNFCCCôs Article 4(2)(a) allows discretion of Parties with 
regard to implementation measures, while broadly requiring them to adopt 

national policies and corresponding measures on the mitigation of climate 
change, by limiting anthropogenic emissions of greenhouse gases and protecting 
and enhancing greenhouse gas sinks and reservoirs. 



 84 

The Kyoto Protocol in Art 2.1 mandates Parties to achieve quantified emission 
limitation and reduction  commitments by, amongst other things: implementing or 

further elaborating policies and measures to promote sustainable development 
through, for example, promotional efforts including fiscal incentives, tax and duty 
exemptions and subsidies, and enhancement of energy efficiency in relevant 

sectors of the national economy, promotion of sustainable for ms of agriculture, 
research and promotion and development and increased use of new and 
renewable forms of energy, etc, none of which are STOs, as they are left to the 

Partiesô discretion. The domestic implementation of these measures may well fall 
foul of WTO Rules, including subsidy reduction commitments, and in the field of 

agriculture. 

Article 2.3 requires Parties to implement policies and measures under this article 

in such a way as to minimize adverse effects of climate change, effects on 
international trade, etc, however, it requires an outcome, but does not prescribe 
the measure to achieve the outcome. Accordingly it is not an STO. 

Articles 6,12 and 17 provide for three mechanisms by which the Protocolôs 
objectives may be achieved. No implementation measures are prescribed, though 

Decisions of the COP/MOP contain more specificity as to guidelines for the 
implementation of Art 6, modalities and procedures for the CDM, and guidelines, 
rules and modalities for emissions trading. 

The ability of a country t o benefit from emissions trading may become 
dependent upon its adherence to the Protocol and UNFCCC, which may result in 

discriminatory treatment of its like products, and thus this may result in conflict.  
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5. CONCLUSION AND THE WAY FORWARD TOWARDS A SOUTH  AFRICAN 
NATIONAL POSITION ON THE RELATIONSHIP BETWEEN MEAS WITH 

SPECIFIC TRADE OBLIGATIONS AND THE WTO RULES  

The concept of sustainable development through the p rotection and conservation 

of environmental resources has taken a major role in the trade envi ronment 
since the establishment of the WTO during the Uruguay Round of 1994. Since 
then, further and ongoing international commitments to the principle were made 

at the 1992 ñEarth Summitò - the UN Conference on Environment and 
Development in Rio and also at Johannesburg some ten years later during the 
World Summit on Sustainable Development (ñWSSDò).  

To some extent, there has been a perceived dichotomy between the 

ñmercantilistsò and the ñenvironmentalistsò in the sense that the wholesale 
liberalization (and globalization) of trade was seen by the environmental lobby to 
increase the destruction of the earthôs resources purely for short term capital 

gain. Environmental measures, on the other hand, are often perceived to be 
underhanded methods of preventing market access to the mercantilists. The fact 
of the matter is that the latter perceptions by both side were (and are) not 

always incorrect. 

Moreover, due to perceptions that ñgreenò issues were a luxury affordable only 

to the developed nations which have attained sufficient wealth after initially 
despoiling their environments to be able to reconstitute such environments, and 
an elaborate ñnewò trade barrier to developing countriesô goods entering 

developed country markets when the ñnorthò had attained a competitive 
advantage through high environmental standards and access to environmental 
technology, the majority of developing countries strongly resisted the formal 

inclusion of environment in the trade debate 152. 

However, the position has changed since the commencement of the DOHA 

Round, and the WSSD held in Johannesburg, when developing countries rallied 
behind the sustainable development concept and have been supporters and even 

instigators of many international environmental agreements.  

Nevertheless, they are still against the inclusion of environment in the general 

trade negotiations of the WTO, being of the view that the WTO agenda is overly 
trade biased and thus is the inappropriate forum to take environmental matters 
forward. In particular, the concern i s that environmental agreements will be 

subordinated to WTO Rules and Agreements, in that they will be held up to a 
WTO standard to be validated, rather than being seen as international law on a 
par with that of the WTO.  
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Interestingly, Halle 153 sees an increased need for ñcreativityò in the developing 
world to the matter of the relationship between trade and environment: ñThe 

challenge is not to reject the environment because it carries the risk of 
green protectionism but to identify and promote elements of 
environmental progress that will be favourable to developing country 

interests.ò 

The above sentiment is echoed in the following statement by UNCTAD 

ñFinally, the Review includes an analysis of trade opportunities for 
developing countries in the organic agr iculture sector.  This sector 

provides an example of how new environmental and related health 
concerns in major markets can create market opportunities for 

environmentally preferable products from developing countries.  Local 
and national sustainable devel opment benefits may also be 
generated.ò154   

What is needed, to take advantage of the se negotiations around the relationship 
between trade and environment, is firstly, a clear sense of strategic direction for 

South Africa, which has been arrived at through fu ll and proper involvement and 
consultation with all stakeholders, combined with sound and far thinking 
leadership by government, which must ultimately be responsible for reconciling 

the inevitable differences and conflicts within broader society and its ec onomic 
development goals. 

Such leadership must of necessity involve the intense involvement and selfless 
cooperation between government departments themselves. Only poor decisions 
can result where departments responsible for trade and those responsible for  

environment do not consult and strategize together.  

It is important to know our strategic direction and therefore most advantageous 

interpretation for South Africa of the relationship betw een MEAs with STOs and 
the WTO Rules, and to apply this strategy to all negotiations surrounding trade 

and environment. South Africaôs interest in international provision of 
environmental goods and services, and her comparative advantages in 
opportunities for participation in the CDM market and her tremendous 

opportunities in the fields of intellectual property formalization of her biological 
diversity and traditional knowledge, are some examples which will require South 
Africa to be well prepared on all issues impacting on trade and environment.  

That said, the authors ret urn to the difficult matter at hand: how to proceed with 
the paragraph 31(i) negotiation from a Sou th African perspective. 
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It is clearly no easy task to define an STO ï specificity, trade relatedness and 
obligatory nature aside ï it is patently clear that the latter open terms mean 

different things to different Parties when applied to the ñmeatò of the provisions 
of an MEA. If one must choose, as indeed members of the counterpart group 
have suggested it would be useful for us to do, then the Japanese categorization 

of STOs into four sections, the first of which is clearly an STO, while the others 
would depend upon a closer inspection of the actual wording of the trade 
measure on a case by case basis, might be the way to go. Essentially, in making 

the call in order to fulfill the IDC mandate of this project, we have reviewed most 
of the provisions in this manner.  

Nevertheless, the authors are of the opinion that the determination of whether a 
trade measure is or is not an STO, or whether it falls within or out side of the 

definition ñset out in an MEAò, is essentially a subjective decision unless a 
common definition can be obtained which can then be used as a base from 
which to analyze each provision of the MEAs as set out in the Matrix. 

Furthermore, the factual  circumstances relating to the status of acceptance or 
otherwise of a Party of amendments and/or decisions and whether it is bound 

thereto, is also an important part of the analysis. Then the effect of being 
considered a ñnon-Partyò in respect of such amendments becomes important in 
determining the true relationship between such non -Party and the STOs set out 

in the amendments to that MEA, and that Partyôs rights and obligations under the 
WTO. Unfortunately, this is where the discussion has so often had to end due to 
the constraints of the Doha mandate under paragraph 31(i).  

We have also referred to the problems related to this mandate, in that its 
narrowness means that many instances wherein it is obvious that conflicts may 

well arise are excluded from this negotiation.  

However, an important factor to consider in the relationship between existing 

WTO Rules and STOs as set out in MEAs, as indeed for the overarching concepts 
of MEAs and WTO Rules as a whole, is that in ñéthe negotiation and 

implementation of export restrictions [é] there have been tremendous 
efforts to work together to craft STOs in a manner that takes into 
account the specific objectives of the MEA, the nature of the 

environmental harm to be prevented, the other types of control 
obligations s et out in the MEA (e.g. production and use restrictions), 
the concerns and needs of all participating countries and relevant trade 

rules and trade implications.ò155  

________________________________________  
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ANNEXURE A 

INITIAL QUESTIONNAIRE: 
  
  

FRIDGE STUDY ON DOHA DECLARATION PARAGRAPH 
31(i) ON THE RELATIONSHIP BETWEEN 

MULTILATERAL ENVIRONMENTAL AGREEMENTS 
WITH SPECIFIC TRADE OBLIGATIONS AND THE 

WTO RULES 
  

  
1. Name, designation, contact details (tel and email) and organization 

represented by respondent:  
 
2. Please state your direct /indirect experience of the MEAS listed in the 

table below, their negotiation and/or implementation by South Africa 
and/or your experience of their effect (whether direct or indirect) on 
trade: 

 
3. Please discuss your experience of intergovernmental co-operation 

(i.e. between DTI and DEAT, for example) in your area of speciality / 
responsibility, and give your assessment of the manner in which 
information is collected, shared and debated. 

 
4. In what manner are preparations made for South Africaôs attendance 

at ministerial meetings and/or the trade and environment committee 
of the WTO? 
 

5. How could one better inform and improve the South African 
negotiation position on trade and the environment both locally and 
internationally?  

 
6.  Please discuss your views on the interaction between the private 

sector/civil society and government on trade and environmental 
issues and whether there is an effective structure in place to fully 
and effectively debate the South African position. How do you 
believe this could be improved? 

  



 89 

7. In your opinion, what is the most significant challenge in the 
relationship between trade and the environment in the South African 
context? 

  
8. Should South Africa negotiate amendments to any of the specific 

trade obligations in the MEAS as listed in the table below? If so, what 
should they be?   

  
9. What is your experience of the South African implementation of the 

specific trade obligations in any of the MEAS listed in the table below 
ï is this effective, and what would you say needs to be done to 
improve such implementation? 
 

10.  What is your impression of the costs/benefits in implementing the 
specific trade obligations contained 
in the MEAS, particularly in respect of South Africaôs position as a 
developing country, and its need to remain internationally 
competitive? 

   
11. Do you believe that South Africa, as a developing country, should 

make use of this status in order to delay full implementation (and 
thus costs) of Specific Trade Obligations in the MEAS in the interests 
of development and poverty reduction?  

  
12. Are you aware of any regulatory impact assessment mechanism            

which is available to South African policy makers for the purposes of 
evaluating Specific Trade Obligations in MEAS, and if yes, please 
comment on the effectiveness of this mechanism, alternatively, 
please advise whether you believe such a mechanism is feasible 
and/or desirable, and why? 

  
13. Please review the table below, and list information which you have in 

order to complete the table ï should you not have the information, 
you may leave the relevant block blank:  

  
  
MULTILATERAL 
ENVIRONMENTAL 

AGREEMENT MEA 

Signed by 
SA? Y/N 

Ratified 
by SA? 

YES/NO 
WHEN? 

Details of 
Relevant 

Enabling 
Legislation and  
Regulations in 

Place? If not, 
what is current 
status? 

Responsible Govt 
Dept/s, Senior 

official  
and contact 
details 

Most 
Important 
Specific 
Trade 
Obligation 

BIODIVERSITY GROUP:           
International Plant 

Protection Convention 
IPPC 

          

International Convention 
for the Conservation of 
Atlantic Tunas ICCAT 
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Convention on 
International Trade in 

Endangered Species of 
Wild Fauna and Flora 
CITES 

          

Convention on the 
Conservation of Antarctic 
Marine Living Resources 

CCAMLR 

          

Convention on Biological 

Diversity CBD 
          

Cartagena Protocol on 
Biosafety 

          

International Tropical 
Timber Agreement ITTA 

          

UN Fish Stocks Agreement           
CHEMICAL AND OTHER 

INDUSTRY GROUP: 
          

Montreal Protocol on 

Substances that Deplete 
the Ozone Layer 

          

Basel Convention on the 

Control of Transboundary 
Movements of Hazardous 
Wastes and their Disposal 

          

United Nations Framework 
Convention on Climate 

Change UNFCCC 

          

Kyoto Protocol           
Rotterdam Convention on 
the Prior Informed Consent 
(PIC) Procedure for Certain 

Hazardous Chemicals and 
Pesticides in International 
Trade 

          

Stockholm Convention on 
Persistent Organic 

Pollutants (POs) 
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 ANNEXURE B 

Appendix 1: Table presented in the US Submission (W/20) 

Dated 10 February 2003 

 

 (CITES, Montreal, Basel, Cartagena, Rotterdam, Stockholm) 
 

SPECIFIC TRADE OBLIG ATIONS AMONG PARTIES  IN AGREEMENTS LISTED  IN 

WT/CTE/W/160/REV. 1   

Name of MEA Date of 

Adoption 

Date of 

Entry 

into 

Force 

Specific Trade Obligations 

Convention on 

International 

Trade in 

Endangered 

Species of 

Wild Fauna 

and Flora 

(CITES) 

 

 

3/3/73   1/7/75 Art. II (4) which prohibits trade in specimens of 

species listed in Appendices I, II, and III except 

in accordance with the Convention 

Art. III which regulates all trade in specimens of 

species listed in Appendix I  

Arts. IV (1), (2), (3), (4), (5), and (6) which 

regulate all trade in specimens of species 

listed in Appendix II  

Art. V which regulates all trade in specimens of 

species listed in Appendix III  

Arts. VI (1), (2), (3), (4), (5) and (6) which 

govern permits and certificates 

Arts. VIII (1)(a), (1)(b), (3), (4), (6) and (7) 

which concern measures to be taken by Parties to 

enforce the Convention to prohibit trade in 

specimens in violation thereof 

Art. IX which requires the designation of 

Management and Scientific Authorities 

The Montreal 

Protocol on 

Substances 

that Deplete 

the Ozone 

Layer 

(Montreal 

Protocol) 

 

Montreal 

Amendment 

(adding Art. 

4A) 

16/9/87 

 

 

 

 

9/97 

1/1/89 

 

 

 

 

10/11/99 

Article 4A(1) which governs the control of trade 

with Parties 

 

 

 

The Basel 

Convention on 

22/3/89 5/5/92 Arts. 3(1) and 3(2) which requires reporting on 

national definitions of hazardous wastes 
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Name of MEA Date of 

Adoption 

Date of 

Entry 

into 

Force 

Specific Trade Obligations 

the Control of 

Transboundary  

Movements of 

Hazardous 

Wastes and 

Their Disposal 

(Basel) 

and requirements concerning transboundary 

movement 

Arts. 4(1), 4(2)(e), 4(2)(f), 4(2)(g), 4(6), 4(7), 

4(8), 4(9) and 4(10) which contain general 

obligations regarding the transboundary 

movement of hazardous waste 

Art. 5(1) which requires the designation of a 

competent authority and focal point 

Arts. 6(1), 6(2), 6(3), 6(4), 6(5), 6(9) and 6(10) 

which govern the transboundary movement of 

hazardous waste 

Art. 8 which governs the duty to reimport 

Art. 9(2) which governs the repatriation of illegal 

waste 

Arts. 13(2), 13(3)(a) and 13(4) which govern the 

transmission of information 

Cartagena 

Protocol on 

Biosafety to 

the 

Convention on 

Biological 

Diversity 

(Biosafety 

Protocol), 

29/1/00 

 

 

Not in 

force 

Arts. 7(1) and 7(3) which govern the application 

of the advance informed agreement procedure 

Art. 8 which governs notification 

Arts. 9(1) and 9(2) which govern 

acknowledgement of receipt of notification 

Arts. 10(1), 10(2), 10(3) and 10(4) which govern 

the decision procedure 

Art. 18 (2) which governs documentation 

accompanying living modified organisms  

Art. 19 which requires the designation of 

competent national authorities and focal points 

 

The Rotterdam 

Convention on 

the Prior 

Informed 

Consent 

Procedure for 

certain 

Hazardous 

Chemicals and 

Pesticides in 

International 

Trade (PIC)  

10/9/98 

 

 

Not in 

force 

Arts. 5(1) and 5(2) which govern procedures for 

banned or severely restricted chemicals 

Arts. 10(2), 10(4), 10(5), 10(7), 10(8) and 10(9) 

which govern obligations in relation to  

imports of Annex III chemicals  

Arts. 11 which governs obligations in relation to 

exports of Annex III chemicals  

Arts. 12(1), 12(2), 12(3) and 12(4) which govern 

export notification  

Arts. 13(2) and 13(4) which govern information 

to accompany exported chemicals 

 

Stockholm 

Convention on 

23/5/01 

 

Not in 

force 

Arts. 3(1)(a)(ii), 3(2)(a), 3(2)(b)(i), 3(2)(b)(ii), 

and 3(2)(c) which govern obligations concerning 
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Name of MEA Date of 

Adoption 

Date of 

Entry 

into 

Force 

Specific Trade Obligations 

Persistent 

Organic 

Pollutants 

(POPs) 

 the export and import of listed chemicals (as 

among Parties) 

Annex A, Part II, Paragraph (c) (as among 

Parties) 

 

 

 

 

Appendix 2: Table presented in the Malaysian Submission  

Dated 30 April 2003 

 

 (CITES, Basel, Montreal) 

 

 

MEA  

 

ARTICLES  

 

OBLIGATIONS  

 

SPEC. MEASURES/ 

ACTIONS IN TRADE  

 

STO 

 
CITES 

 

Article II.4 

 

 

 

 
Article III.2, 3 

and 4 

 

 

 

Article III.5 

 

 

 

Article IV.2, 4, 

5 
 

 

 

Article IV.6 

 

 

 

Article V.2, 3, 

4 

 

 

 
Article VI.2, 3, 

4, 5, 6 

 

Mandatory not to allow 

trade in species included in 

Appendices I, II and III 

 

 
 

Mandatory requirement of 

the prior grant of a permit/ 

certificate before export, 

import and re-export 

 

Mandatory requirement of 

prior grant of certificate for 

introduction of any 

specimen of species in 

Appendix I  
 

Mandatory requirement of 

the prior grant of a permit/ 

certificate before export, 

import and re-export 

 

Mandatory requirement of 

prior grant of certificate for 

introduction of any 

specimen of species in 

Appendix II 

 
Mandatory requirement of 

the prior grant of a permit/ 

 

No specific measure prescribed. 

Action to be in accordance with the 

provisions.  Not all provisions 

specific and trade-based.  Principle 

rather than operative provision 
 

Specific measure in terms of prior 

grant and presentation of an export/ 

import permit/ re-export certificate 

for trade subject to certain 

conditions 

 

Specific trade measure in terms of 

prior grant of certificate for trade 

 

 
Specific trade measure in terms of 

prior grant and presentation of an 

export permit/ re-export certificate 

subject to certain conditions 

 

Specific trade measure in terms of 

prior grant of certificate for trade 

 

 

Specific measure in terms of prior 

grant and presentation of an export 

permit/re-export 
certificate/certificate of origin, 

subject to certain conditions 

 

No 

 

 

 

 
Yes 

 

 

 

Yes 

 

 

 

Yes 

 

 
 

Yes 

 

 

 

Yes 

 

 

 

Yes 

 

 
 

No 
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MEA  

 

ARTICLES  

 

OBLIGATIONS  

 

SPEC. MEASURES/ 

ACTIONS IN TRADE  

 

STO 

 

 

Article VIII.1 

 
 

Article VIII.2 

 

 

Article VIII.3 

 

 

 

Article VIII.6 

 

 

Article IX 

certificate of origin/ 

certificate before export, 

import and re-export 

 
Requirement of certain 

information in the 

permits/certificates 

 

 

Mandatory requirement to 

enforce penalty provisions 

and prohibit trade 

 

Non mandatory obligation 

for reimbursement of 

expenses 
 

Non-mandatory obligation 

to ensure minimum delay 

in trade formalities for 

passage of specimens 

 

Mandatory to maintain 

trade records 

 

 

Designation of 
Management and Scientific 

Authorities  

 

Specific measure ï to  include 

specified information in the export 

permit/ certificate and procedures 
for copies of permits/certificates 

and their cancellation 

 

No specific measure provided 

 

 

Non-specific measure ï 

discretionary method of 

reimbursement  

 

Measure to designate ports not 

obligatory, measures on properly 
cared for not prescribed 

 

 

Records of trade in specimens 

included in Appendices I, II and II 

shall include specific information 

 

Procedures governing the 

designation of these authorities not 

specific to trade  

 

 

No 

 
 

No 

 

 

 

Yes 

 

 

No 

 
Basel 

Convention 

 

Article 3 

 

 

 

Article 4.1 (a),  

 

Article 4.1 (b), 

(c) (via 

Article 13 
procedures 

 

Article 4.2 (a-

d) 

 

Article 4.2 (e-

f) 

 

 

 

Article 4.6 

 
 

 

Mandatory to inform of 

wastes under domestic 

legislation other than those 

listed in Annexes I and II  

 

Mandatory to inform on 

prohibition of wastes 

 

Mandatory to prohibit 
import/export of hazardous 

wastes  

 

 

Mandatory measures  

 

Mandatory prohibition of 

wastes exports to countries 

that have ban them or are 

unable to manage in an 

environmentally sound 

manner 
 

 

Provide information to the 

Secretariat, not trade specific 

 

 

 

Exercise of right under national 

legislation 

 

Through information/ notification 
in accordance with Article 13 

procedures 

 

 

Measures not specified ï only 

appropriate measures 

 

Ban is not specific, depending on 

criteria yet to be determined 

 

 

Export of hazardous wastes 
prohibited to areas south of 

 

No 

 

 

 

No 

 

 

Yes 

 
 

No 

 

No 

 

 

 

Yes 

 

 

No 
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MEA  

 

ARTICLES  

 

OBLIGATIONS  

 

SPEC. MEASURES/ 

ACTIONS IN TRADE  

 

STO 

Article 4.7 (b) 

 

 

 
 

4.7(c) 

 

 

 

Article 6.1 

 

 

 

Article 6.2 

 

 
Article 6.3 

 

 

 

Article 6.4 

 

 

 

 

Article 6.9 

 
 

 

 

Article 6.10 

Mandatory ï no export 

permitted to designated 

area 

 
Mandatory requirement of 

packaging, labelling in 

conformity with 

international rules and 

standards and due account 

paid to international 

practices 

 

Mandatory requirement of 

a movement document 

 

 
Mandatory for exporting 

party to notify any 

transboundary movement 

of wastes 

 

 

Mandatory for importing 

party to respond to 

notification in writing 

 

Mandatory requirement 
that the exporting party 

cannot export unless with 

written confirmation from 

importing party 

 

Requirement for party of 

transit to acknowledge 

receipt of notification. 

Exporting party shall not 

proceed with 

transboundary movement 
subject to conditions 

 

Mandatory requirements of 

prescribed actions by 

persons involved in the 

transboundary movement 

 

 

Mandatory requirement to 

transmit notifications and 

responses to parties 

 

60 degrees latitude  

 

Packaging  procedures, but not 

based on specific international 
rules, standards and practices ïnot 

specific trade measure 

 

 

Movement document shall contain 

information from point at which 

transboundary movement 

commences to the point of disposal 

 

Notification by exporting party of 

proposed transboundary movement 

of wastes containing information 
specified in Annex V.A  

 

Response shall be provided either 

to grant consent or deny permission 

or to request information 

 

Written confirmation from 

importing party to contain specific 

information on consent, existence 

of contract  

 
 

Acknowledgement by party in 

transit and need for exporting party 

to receive consent or otherwise as 

provided.  However, include other 

discretionary measures 

 

 

Various actions to be taken by 

persons involved are specified such 

as signing of movement document 
by the person in charge and 

information regarding receipt of 

wastes.  Needed in the 

export/import process 

 

Acts relating to notification and 

responses ï administrative 

procedure 

 

 

Yes 

 
 

 

Yes 

 

 

 

Yes 

 

 

Yes 

 

 
 

No 

 

 

 

 

No 

 

 

 

 
No 

 

Montreal  

 
Article 4A 

 
Mandatory requirement to 

 
Specify date of ban and what types 

 
Yes 
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MEA  

 

ARTICLES  

 

OBLIGATIONS  

 

SPEC. MEASURES/ 

ACTIONS IN TRADE  

 

STO 

Protocol  

 

Article 4B 

ban export after phase-out 

date 

 
Mandatory to establish a 

system of licensing for 

import and export and 

report to the Secretariat 

of exports should be banned 

 

Specify the type of licensing 
system for import and export for 

substances in Annexes A, B, C and 

E 

 

 

 

Yes 

 

Appendix 3: Table presented in the Indian Submission  

Dated 20 February 2003 

 

 (CITES, Montreal, Basel, Cartagena, Rotterdam, Stockholm) 

 
1. CONVENTION ON INT ERNATIONAL TRADE IN ENDANGERED SPECIES OF 

WILD FLORA AND FAUNA  (CITES) 

 

TRADE RELATED MEASURE  

 

COMMENTS  

 

Article II  ï CITES regulates trade in endangered 

species by defining conditions under which import and 

export permits may be issued.  The conditions are 

differentiated according to a classification system 

based on three appendices of protected species. 

Article II ï Contains the fundamental principles 

of the MEA. 

Article III.2  ï The export of any specimen of a species 

included in Appendix I shall require the prior grant and 

presentation of an export permit this will be granted if; 

(a)  according to the Scientific Authority the export is 

not detrimental;  (b) according to the Management 

Authority it complies with the laws of the State. 

Article III.2 ï Contains trade obligations but the 

sub clauses which do not contain obligations 

need to be read together to bring specificity. 

Article III.3  ï The import (é) will require the prior 
grant and presentation of an import permit and either 

an export or a re-export certificate. 

Article III.3 ï Contains trade obligation.  The 
sub clauses which do not contain obligations 

may be read together with the main provisions. 

Article III.4  ï Re-export shall require the prior grant 

and presentation of a re-export certificate.  

Article III.4 ï Contains trade obligation.  The 

sub-clauses which do not contain obligations 

may be read together with the main provisions.  

Article IV.2 - Export requires the prior grant (based on 

assessment according to sub-clause (a), (b), (c) and (d) 

and presentation of an export permit. 

Article IV.2 ï Contains trade obligation.  The 

sub clauses which do not contain obligations 

may be read together with the main provisions. 

Article IV.3  ï Authorizes each Parties to monitor the 

issuance of export permits and actual export of Annex 

II species and allows them to advise the Management 

Article IV.3 ï Refers to the monitoring rights of 

other Parties. 
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TRADE RELATED MEASURE  

 

COMMENTS  

 
Authority of the exporting Party, to take "suitable 

measures" relating to export in order to maintain that 
species throughout its range 

Article IV.4, 5, 6 & 7 ï Requires the presentation of an 

export and re-export permit before import.  

Article IV.4, 5, 6 & 7 ï Contains trade 

obligation.  The sub-clauses which do not 

contain obligations may be read together with 

the main provisions.   

Article V.2  ï Export shall require prior grant (based on 

sub-clause (a) and (b) and presentation of an export 

permit. 

Article V.2 ï Contains trade obligation.  The 

sub-clauses which do not contain obligations 

may be read together with the main provisions. 

Article V.3  ï Import shall require the prior 

presentation of a certificate of origin, and an export 

permit, if the species is from a State that has included it 

under App. III. 

Article V.3 ï Contains trade obligation. 

Article V.4  ï For re-export, a certificate is required 
from the Management Authority of the State of re-

export, stating that the specimen was processed in that 

State. 

Article V.4  ï Contains trade obligation. 

Article VI - Regulates permits and certificates for 

import and export permits required under Articles III, 

IV and V. 

Article VI ï Contains trade obligation. 

Article VIII  ï Parties shall take appropriate measures 

to enforce the provisions of the present Convention and 

to prohibit trade in specimens in violation of the 

Convention. 

Article VIII ï Encourages Parties to take 

appropriate measures to enforce the provisions 

of the Convention. 

Article XIV  ï Authorises Parties to take stricter 

domestic measures. 

Article XIV ï Refers to the right of a Party to 

adopt stricter domestic measures. 

 
2. MONTREAL PROTOCOL  ON SUBSTANCES THAT DEPLETE THE OZONE  

LAYER  

 

TRADE RELATED MEASURE  

 

 

COMMENTS  

Article 4A:  Control of trade with Parties  

1. Where, after the phase-out date applicable to it 

for a controlled substance, a Party is unable, despite 

having taken all practicable steps to comply with its 

obligation under the Protocol, to cease production of 

that substance for domestic consumption, other than for 

uses agreed by the Parties to be essential, it shall ban 

the export of used, recycled and reclaimed quantities of 

Article 4A (1) ï Contains trade obligation. 
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that substance, other than for the purpose of 

destruction.  

Article 4B:  Licensing  

1. Each Party shall, by 1 January 2000 or within 

three months of the date of entry into force of this 

Article for it, whichever is the later, establish and 

implement a system for licensing the import and 

export of new, used, recycled and reclaimed 

controlled substances in Annexes A, B, C and E.  

2. Notwithstanding paragraph 1 of this Article, 

any Party operating under paragraph 1 of Article 5 

which decides it is not in a position to establish and 

implement a system for licensing the import and export 

of controlled substances in Annexes C and E, may 

delay taking those actions until 1 January 2005 and 1 
January 2002, respectively.  

Article 4B (1) ï Describes the obligation of a 
Party to adopt a licensing system by January 

2000, but acknowledges the right to delay taking 

action. 

 

3. BASEL CONVENTION ON THE CONTROL OF TR ANSBOUNDARY MOVEMENT  

OF HAZARDOUS WASTES AND THEIR DISPOSAL  

 

TRADE RELATED MEASURE  

 

 

COMMENTS  

Article 4.1(a) ï Parties can exercise their right to ban 

import of hazardous waste, and if they do,  must inform 

the other Parties; 

Article 4.1(a) ï Gives Parties the right to ban 

the import Hazardous Waste.  Once they do so 

they are obliged to inform other Parties. 

Article 4.1(b) ï Parties must prohibit or shall not 

permit the export of hazardous wastes (HW) to Parties 

which prohibited its import. 

Article 4.1(b) ï Contains trade obligation. 

Article 4.1(c) ï For wastes not specifically prohibited 

by the importing state, Parties will prohibit export of 

wastes if importing country has not consented in 

writing to the specific import; 

Article 4.1(c) ï Contains trade obligation. 

Article 4.2(e) ï Not allow the export of hazardous 

wastes or other wastes to a State or group of States 

belonging to an economic and/or political integration 

organization that are Parties, particularly developing 

countries, which have prohibited by their legislation all 

imports, or if it has reason to believe that the wastes 

in question will not be managed in an 

environmentally sound manner, according to criteria 

Article 4.2(e) ï Contains a trade obligation. 

A specific criterion on "management in an 

environmentally sound manner" is to be decided 

by the COP. 



 99 

 

TRADE RELATED MEASURE  

 

 

COMMENTS  

to be decided on by the Parties at their first meeting. 

Article 4.6 ï Prohibits the export of hazardous waste 

for disposal in the area of 60° south latitude whether or 
not such wastes are subject to transboundary 

movement. 

Article 4.6 ï Contains trade obligation.  

 

Article 4.7(b) ï Requires HW and other wastes that are 

subject to transboundary movement to be packaged, 

labelled, and transported in conformity with generally 

accepted and recognised international rules. 

Article 4.7 (b) ï Requires Hazardous Waste, 

subject to transboundary movement to be 

packaged (é) in conformity with accepted 

international rules. 

Article 4.7(c) ï Requires HW and other wastes to be 

accompanied by a movement document from the point 

at which a transboundary movement commences to the 

point of disposal. 

Article 4.7(c) ï Contains trade obligation, 

Article 6.1 ï The State of export, or exporter, shall 

notify, in writing, the competent authority of the States 

concerned of any proposed transboundary movement 

of HW. 

Article 6.1 ï Contains trade obligation. 

Article 6.2 ï The State of import shall respond to the 

notifier in writing, consenting to the movement with or 

without conditions, denying permission for the 

movement, or requesting additional information. 

Article 6.2 ï Refers to the right of a Party to 

import, ban an import, request for additional 

information or provide a conditional consent.  

Article 6.3 ï Transboundary movement can only 

commence once the state of export receives written 

confirmation that:  (a) the notifier has received the 

written consent of the state of import; and (b) the 

notifier has received from the State of import 

conformation of the existence of a contract between the 

exporter and the disposer specifying environmentally 

sound management of the wastes in question. 

Article 6.3 ï Contains trade obligation. 

Artic le 8 states that ï When a transboundary movement 
of hazardous wastes or other wastes to which the 

consent of the States concerned has been given, subject 

to the provisions of this Convention, cannot be 

completed, the State of export shall ensure that the 

wastes in question are taken back into the State of 

export, by the exporter, if alternative arrangements 

cannot be made for their disposal in an environmentally 

sound manner. 

Article 8 ï Obliges Parties to re-import the HW, 
if, transboundary movement cannot be 

completed.  

Lacks specificity on sound environmental 

disposal.  
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I.  

4. CARTAGENA PROTOCOL ON BIOSAFETY  

 

TRADE RELATED MEASURE  

 

COMMENTS  

 

Article 2.4 ï Allows a Party to take action that is more 

protective of the conservation and sustainable use of 

biological diversity than that called for in the Protocol, 

provided that such action is consistent with the 

objective and the provisions of this Protocol and is in 

accordance with that Party's other obligations under 

international law. 

Article 2.4 ï Refers to the right of a Party to 

take action that is more protective than that 

called for in the Protocol. 

Article 7.1 ï The advance informed agreement 
procedure in Articles 8 to 10 and 12 shall apply prior to 

the first intentional transboundary movement of LMOs 

for intentional introduction into the environment of the 

Party of import. 

Article 7.1 ï Contains trade obligation. 

Article 8.1 ï The Party of export or the exporter shall 

notify, in writing, the competent national authority of 

the Party of import, prior to the intentional 

transboundary movement of a LMO that falls within the 

scope of Article 7.1.  The notification shall contain, at a 

minimum, the information specified in Annex I. 

Article 8.1 ï Contains trade obligation. 

Article 9.4 ï A failure by the Party of import to 

acknowledge receipt of a notification shall not imply its 

consent to an intentional transboundary movement. 

Article 9.4 ï Explicitly provides an 

interpretation of a failure to notify by a Party. 

Article 10.3 ï Refers to the decision procedure that an 
importing Party may take.  It may (a) approve the 

import with or without conditions; (b) prohibit the 

import; (c) request for additional information. 

Article 10.3 ï Refers to the right of a Party to 
arrive at a decision relating to the import of an 

LMO. 

Article 10.6 ï States that lack of scientific certainty, 

shall not prevent a Party of import from taking a 

decision, as appropriate, with regard to the import of 

LMOs.  This Article thus authorises the use of the 

precautionary approach in reaching import decisions.  

Article 10.6 ï Refers to the right of a Party for 

risk assessment before reaching an import 

decision. 

Article 11 ï Lays out the procedure for LMO-FFPs. Article 11 ï Contains trade obligation.  The sub 

clauses which do not contain obligations may be 

read together with the main provisions.  

Article 12.1 ï Authorizes a Party of import to review 

its decision, in light of new scientific education. 

Article 12.1 ï Refers to the right of a Party to 

review its decision. 

Article 13 ï Allows for a simplified procedure for 
transboundary movement of LMOs in accordance with 

the objective of the Protocol. 

Article 13 ï Refers to a right of the party which 
can be exercised in accordance with the 

objective of the Protocol.   
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TRADE RELATED MEASURE  

 

COMMENTS  

 

Article 14.1 ï Authorizes Parties to enter into bilateral, 

regional and multilateral agreements and arrangements 
regarding intentional transboundary movements of 

LMOs consistent with the objective of this Protocol and 

provided that such agreements and arrangements do not 

result in a lower level of protection than that provided 

for by the Protocol. 

Article 14.1 ï Refers to the right of a Party to 

enter bilateral (é) agreements in accordance 
with the objective of the Protocol. 

Article 15.1 ï Requires risk assessment to be 

undertaken in a scientifically sound manner (é) in 

accordance with Annex III.  While Article 15.2 states 

that risk assessment must be carried out before reaching 

a decision under Article 10. 

Article 15 ï May be read together with Articles 

7, 8, 10 and 12 and Annex III. 

Article 16 ï Requires Parties to establish and maintain 

appropriate mechanisms (é) .to manage and control 

risks identified in the risk assessment procedure. 

Article 16 ï Requires Parties to set up 

appropriate mechanisms (é) to control risks 

identified in the risk assessment provision of the 

Protocol. 

Article 18.2 ï Requires each Party to provide 
documentation accompanying: 

(a) LMO-FFPs to identify that they "may contain" 

LMOs. 

(b) LMOs for contained use should be identified as 

LMOs; 

(c) LMO for intentional introduction into the 

environment must be identified as LMOs and must 

specify relevant traits.  

Article 18.2 (b and c) ï Contains trade 
obligation. However, the specificity of Article 

18.2 (a), is to be further articulated by COP 

Decisions. 

Article 26.1 ï Authorizes Parties to take into account, 

consistent with their international obligations, socio-

economic considerations while reaching an import 

decision. 

Article 26.1 ï Refers to the right of a Party. 

 

5. ROTTERDAM CONVENT ION ON THE PRIOR INF ORMED CONSENT 

PROCEDURE FOR CERTAIN HAZA RDOUS CHEMICALS AND PESTICIDES IN 

INTERNATIONAL TRADE  

 

TRADE RELATED MEASURES  

 

 

COMMENTS  

 

Articles 5, 6, 7, 8 and 9 set out the procedure to list 

chemicals that are subject to the prior informed consent 

procedure in Annex III.  Whereas Article 9 contains the 

procedure for de-listing a chemical from Annex III .  

The final decision lies with the COP.  For example 

Articles 5, 6, 7, 8 and 9 ï Contain trade 

measures. However, any obligation relating to 

them would ultimately depend upon the decision 

of the COP to list the chemicals  
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TRADE RELATED MEASURES  

 

 

COMMENTS  

 
Article 5.6 states - The Chemical Review Committee 

shall review the information provided in such 
notifications and, in accordance with the criteria set out 

in Annex II, recommend to the Conference of the 

Parties whether the chemical in question should be 

made subject to the Prior Informed Consent procedure 

and, accordingly, be listed in Annex  III.  

Article 10.4 ï In relation to imports of chemicals listed 

in Annex III, allows a Party to (a) consent to an import; 

not to consent to an import; to consent to an import 

subject to specified conditions; or (b) provide an 

interim response. 

Article 10.4 ï Refers to the right of a Party to 

arrive at a decision relating to the import of 

chemicals. 

Article 10.9 ï A Party that takes a decision not to 

consent to import of a chemical or to consent to its 

import only under specified conditions shall, if it has 
not already done so, simultaneously prohibit or make 

subject to the same conditions: (a) Import of the 

chemical from any source; and (b) Domestic production 

of the chemical for domestic use. 

Article 10.9 ï Contains trade obligation. 

Article 11.2 ï Each Party shall ensure that a chemical 

listed in Annex III is not exported from its territory to 
any importing Party that, in exceptional circumstances, 

has failed to transmit a response or has transmitted an 

interim response that does not contain an interim 

decision, unless: 

(a) At the time of import, the chemical is registered as 

a chemical in the importing Party; or (b) It is a 

chemical for which evidence exists that it has 

previously been used in, or imported into, the importing 

Party and in relation to which no regulatory action to 

prohibit its use has been taken; or (c) Explicit consent 

to the import has been sought and received by the 

exporter through a designated national authority of the 
importing Party.  The importing Party shall respond to 

such a request within sixty days and shall promptly 

notify the Secretariat of its decision. 

Article 11.2 ï Contains trade obligation. 

Articl e 12 ï Requires an Exporting party that wishes to 

export a banned or severely restricted chemical form its 

territory, to provide an export notification to the Party 

of import, prior to the first export.  This notification 

must be updated if the exporting Party adopts a final 

regulatory action that results in a major change 

concerning the ban or severe restriction of that 

chemical. 

Article 12 ï Contains trade obligation. 

Article 13.1 ï Requires that whenever a code has been 

assigned to a chemical by the World Customs 

Article 13.1 ï Contains trade obligation once 

the WCO has assigned a code to a chemical that 
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TRADE RELATED MEASURES  

 

 

COMMENTS  

 
Organisation, the shipping document for that chemical 

bears the code when exported. 

is being exported. 

Article 13.2 ï Requires each Party to label Annex III 

and (é) chemicals before exporting them.  Labelling 

requirements should ensure adequate availability of 

information (é) taking into account relevant 

international standards. 

Article 13.2 ï Requires Parties to label Annex 

III chemicals before export, in accordance with 

relevant international standards. 

Article 13.3 ï Each Party may require that chemicals 

subject to environmental or health labelling 

requirements in its territory are, when exported, subject 

to labelling requirements. 

Article 13.3 ï Refers to a right of a Party to 

label exports that are subject to labelling 

requirements in its own territory. 

Article 15.4 ï Authorizes Parties to take action that is 

more stringently protective of human health and the 

environment than that called for in this Convention, 

provided that such action is consistent with the 
provisions of this Convention and is in accordance with 

international law. 

Article 15.4 ï Refers to the right of a Party to 

take action that is more stringently protective 

than that called for in the Convention. 

 
6. STOCKHOLM CONVENT ION ON PERSISTENT ORGANIC POLLUTANTS  

 

TRADE RELATED MEASURES  

 

 

COMMENTS  

 

Article 3.1 ï 1.  Each Party shall:  

(a) Prohibit and/or  take the legal and 

administrative measures necessary to eliminate: (i) 

Its production and use of the chemicals listed in 

Annex A subject to the provisions of that Annex; 

and (ii) Its import and export of the chemicals 

listed in Annex A in accordance with the 

provisions of paragraph 2; and 

Article 3.1.(a) ï Contains trade obligation.  

Some of the provisions of Annex A - Part II 

relating to "priorities" to follow prior to 2025 

may not contain an obligation, but may be read 

together with the main provision. 

(b) Restrict its production and use of the chemicals 

listed in Annex B in accordance with the provisions of 

that Annex. 

Article 3.1(b) ï Relates to national production 

and use of chemicals listed in Annex B. 

Article 3.2 ï POPs listed in Annexes A and B are 

imported or exported only for the purpose of 

environmental sound disposal (set forth in paragraph 

1(d) of Article 6) or for a use permitted for the 

importing Party as a specific exemption. 

Article 3.2 ï Contains trade obligation that is 

further specified by Article 6.1 (d). 

Article 4 ï Establishes a register of specific 

exemptions for Parties for production or use of POPs 

listed in Annexes A or B. 

Article 4 ï Establishes a register of specific 

exemptions.  It provides a right to Parties to 

register specific exemptions listed in Annex A or 

B. 
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Article 8 ï Sets out the procedures for listing POPs in 

Annexes. 

Article 8 ï Refers to the right of a Party to list a 

chemical in Annex A.B or C. 
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Appendix 4: Table presented in the Korean Submission  

Dated 8 October 2002 

 

 (All 14 MEAs as per the matrix) 

 

MEA Article(s) STO Why 

IPPC 7(1) No Gives Parties a sovereign right to regulate plant importing.  

7(2) Yes Stipulates Partiesô obligation to take precisely specified measures such as 

publishing and transmitting phytosanitary requirements.  

ICCAT    ICCAT does not contain trade measures, but resolutions taken by the Parties 

do contain trade restrictions, which can be STOs (See Paragraph 11). 

CITES 2 No Describes only the general principles of the Convention 

3, 4, 5, 6 Yes Stipulate precise and obligatory requirements concerning export and import 

documentation. 

8, 14 No Allow for Partiesô discretion as to the implementation measures to be taken.  

CCAMLR    CCAMLR does not contain trade measures, but trade-related measures have 

been adopted in the Conservation Measures that are binding to contracting 

parties. Most conservation measures are precisely mandated obligations, 

which can be STOs.   

MP 4 Yes Stipulates precisely the measures to be taken, namely import and export ban 

of trade in ozone-depleting substances.  

Basel  

Convention 

4.1.b, 

4.1.c 

Yes Describe very specific and mandatory PIC procedure. 

4.1.a No Describes Partiesô right.  

4.2.e, 8 ? The term "environmentally sound manner" is not specific.  However, 

Conference of the Parties (COP) decision elaborates on the term (See 

Paragraph 12). 

4.5, 4.6 Yes Stipulate precise, obligatory measures (restriction on import and 

documentation requirement). 

6 Yes Stipulates Partiesô obligation to prohibit or restrict trade with specific 

procedural requirements. 

CBD 

 

8(j) No Gives a general description of the objectives of the Convention;  allows for 

Partiesô discretion regarding implementation measures.  

10(b) No Is mandatory in nature but not specific, as Parties can have discretion 

concerning implementation measures relating to the use of biological 

resources. 

 

 

 

15 No Is not specific concerning the PIC procedures (in comparison to those in the 
Basel Convention and the PIC Convention). COP decision on the Bonn 

Guidelines is not mandatory.  

16,19  No Are currently not specific. However, future COP decision can elaborate 

them.   

 22 No  Stipulates general principles.  

 

Bio- 

safety  

Protocol 

2.4 No  Gives Parties a general authorization.  

7, 8, 9, 

10,11 

(1,2,5), 

15 

Yes  Describe specific and mandatory Advance Informed Agreement 

(AIA)  procedures. 
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MEA Article(s) STO Why 

11.4 No  Leaves specific measures for Living Modified Organisms ï Food/Feed 

Processing (LMO-FFP) to Partiesô domestic law. 

10.6,11.8 No Give Parties a right. 

13, 14, 26 No Are non-mandatory, since the Party of import "may" take measures. 

16 No Is not specific in comparison to Article 15, which is elaborated by Annex 

III.  

18 ? Describes relatively specific obligation regarding documentation but leaves 

more specific elements to COP decision (See Paragraph 12). 

UN 

FCCC 

4.2(a) No Allows for Partiesô discretion regarding implementation measures, with a 

broadly stated requirement to adopt national policies and corresponding 

measures. 

Kyoto 

protocol 

2.1, 2.3 No Allow for Partiesô discretion regarding implementation measures for 

quantified emission limitation and reduction commitment. 

6, 12, 17 ? Provide general principles of the Flexibility Mechanisms.  Detailed 

elements of the Mechanisms are provided in the Marrakesh Accord, which 

future COP will adopt (See Paragraph 14). 

ITTA  1 No Allows for Partiesô discretion regarding implementation measures. 

UN 

Fish Stocks 

Agreement 

17.4 No Lacks specificity in types of implementation measures to deter activities of 

fishing vessels. 

23.1, 23.3 No Offer a port State options for implementation measures.  

PIC 5, 6, 7, 8, 

10.4, 

10.9,  

11.2, 

12.1,  

13.2 

Yes Describe precise and mandatory PIC procedures. 

13.3 No  Is not mandatory since Parties "may" require labeling. 

 9 No Describes the procedure for de-listing a chemical from Annexes. 

13.3 No Is not mandatory since Parties "may" require labeling 

 15.4 No Gives full discretion to Parties in taking "stricter measures." 

POPs 3.1, 3.2 Yes Stipulate explicit and mandatory restrictions. In addition, ñenvironmentally 

sound disposalò mentioned in Article 3.2 is specified in Paragraph 1(d) of 

Article 6.  

4  No Stipulates register of specific exemptions.  

8  No  Describes Partyôs right to list POPs in the Annexes.  
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Appendix 5: Table presented in the Japanese Submission  

Dated 25 April 2003 

 

(Basel, CITES, Montreal, Stockholm, Cartagena, Rotterdam) 

 

(Note) Under the Column of trade measures category: 

1 denotes the trade measure in question is explicitly provided for as mandatory under a 

MEA; and 

2 denotes ñObligation de résultatò is explicitly provided for in a MEA and the trade 

measure in question is identified in that MEA as a potential means to meet that 

obligation. 

 

 

Name of MEA 

 

Trade 

Measures 

Category 

Articles and Comments 

Basel Convention 

on the Control of 

Transboundary 

Movements of 

Hazardous Wastes 
and their Disposal 

(Basel)  

1 

 

Art.4(1)(b), (c), 4(2)(e), (f), (g), 4(7), 4(9), 4A 

Art.4(2)(f), Art.6:  describe the obligations of notification. 

Art.8:  describes the obligation to re-import. 

Art.9(2), (5):  describe the obligations concerning illegal traffic.  

2 Art.4(2)(d):  The achievement of a certain result (minimization of the 
transboundary movement of hazardous wastes and other 

wastes/protection of human health and the environment) is obligated and 

some trade-related measures are considered to be indispensable to 

achieve the result. 

Convention on 

International Trade 

in Endangered 

Species of Wild 

Fauna and Flora 

(CITES) 

1 Art.2(4), Art.3, Art.4(1), (2), (3), (4), (5), (6), Art.5 

Art.6(1), (2), (3), (4), (5), (6):  describe the obligations concerning 

permits and certificates. 

2 Art.8(1):  The achievement of a certain result (enforcement of, and 

prohibition of trade in specimens in violation of, the provisions of 

CITES) is obligated and some trade-related measures are explicitly 

stipulated as means to achieve the result. 

Montreal Protocol 

on Substances that 

Deplete the Ozone 

Layer 

(Montreal 
Protocol)  

1 Art.4A, Art.4B 

Art.4(1), (1bis), (1ter), (1qua), (1quin), (1sex), (2), (2bis), (2ter), (2qua), 

(2quin), (2sex), (3), (3bis), (3ter), (4), (4bis), (4ter):  describe the 

obligations regarding control among Parties, read in combination with 

Art.4(9) 

2  

Stockholm 
Convention on 

Persistent Organic 

Pollutants  

(POPs) 

1 Art.3(1)(a)(ii), 3(2)  

2 Art.6(1)(d)(i), (iv):  The achievement of a certain result (handling, 

collection, transport and storage of POPs wastes in an environmentally 

sound manner/prevention of transboundary transport of POPs wastes 

without taking into account relevant international rules, standards and 

guidelines) is obligated and some trade-related measures are considered 

to be indispensable to achieve the result. 

Cartagena Protocol 

on Biosafety to the 

Convention on 

Biological 

Diversity  

(Biosafety 

1 

 

Art.7(1), Art.10(1), (2), (3) ,(4), Art.11(5), Art.15, Art.21 

Art.8, Art.9(1), (2), Art.12(1), (3), Art.13(2):  describe the obligations 

regarding notification. 

Art.18(2):  describe the obligations regarding documentation. 

Art.25:  describe the obligation regarding illegal transboundary 

movements. 
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Protocol) 2 

 

Art.16(1), (2):  The achievement of a certain result (regulation, 

management and control of risks associated with the transboundary 

movement of living modified organisms to the extent necessary) is 

obligated and some trade-related measures are considered to be 

indispensable to achieve the result. 

Art.18(1) :  The achievement of a certain result (handling, packaging 

and transport of the living modified organisms subject to intentional 
transboundary movement under conditions of safety) is obligated and 

some trade-related measures are considered to be indispensable to 

achieve the result. 

Rotterdam 

Convention on the 

Prior Informed 

Consent Procedure 

for certain 

Hazardous 

Chemicals and 

Pesticides in 

International Trade 

(PIC) 

1 Art.10 (9), Art.11 (1)(a), (b), (c)(i), 11(2)  

Art.12(1), (2), (3), (4):  describe the obligations regarding notification. 

Art.13(1), (2), (4):  describe the obligations regarding documentation. 

2  

 

 

 

Appendix 6: Table presented in the Chinese Submission  

Dated 03 July 2003 

 

(CITES, Montreal, Basel) 

 

 

Name of MEAs 

 

Inf ormation on 

MEAs/WTO 

membership 

 

Trade-

related 

measures 

 

 

STOs 

 

 

Remarks 

Parties WTO 

Members 

1 Convention on 

International 
Trade in 

Endangered 

Species of Wild 

Fauna and Flora 

  CITES 

161 132 Articles II, III, 

IV, V, VI, VII 
,VIII, XIV  

Articles III,, 

IV, V, VI.  

Based on the rarity and 

degree to which a species 
is endangered, the treaty 

stipulates explicitly and 

precisely the obligations 

that Parties must comply 

with in international trade 

in three appendices on 

endangered species.  

2 Montreal 

Protocol on 

Substances that 

Deplete the 

Ozone Layer 
  MP  

184 143 Article 4 Article 4 (a, 

b, c). 

 

Rigid trade restrictions on 

ODS, ODS production, 

ODS technology, etc., 

between Parties and 

non-Parties are specific 
and mandatory.  
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Name of MEAs 

 

Inf ormation on 

MEAs/WTO 

membership 

 

Trade-

related 

measures 

 

 

STOs 

 

 

Remarks 

Parties WTO 

Members 

3 Basel 

Convention on 
the Control of 

Transboundary 

Movements of 

Hazardous 

Wastes and 

Their Disposal 

156 124 Articles 4, 6, 

8. 

Articles 

4.1.b, 4.1.c,  
4.2.e, 4.5, 

4.6, 6 

 

Specific PIC procedure 

and mandatory restrictions 
or bans on imports/exports 

of dangerous wastes are 

explicitly provided for. 

Source:  The Information on MEA/WTO membership is from WT/CTE/W/160/Rev.2, 25 

April 2003 
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