A PRELIMINARY NATIONAL POSITION
FOR SOUTH AFRICA

ON PARAGRAPH 31(i) OF THE DOHA
DECLARATION ON THE RELATIONSHIP
BETWEEN
MULTILATERAL ENVIRONMENTAL
AGREEMENTS (nAMEAsp)
WITH TRADE OBLIGATIONS
AND
WORLD TRADE ORGANI SATIFON (
RULES

A discussi on document for South African Stakeholders commissioned
through the Industrial Development Corporation by the FRIDGE Sub
Committee of the Trade and Industry Chamber of the National
Economic Devel opment and Labour Counci l

By MARION HUMMEL * AND MARY CHETTLE?®



INTRODUCTION

TRADE AND THE ENVIRONMENT
THUS FAR:

2.1

2.2

2.3

2.4

INDEX:

Paragraph 31(i) Of The Doha Declaration.

The Trade And Environment Committee Of The WTO.

The WTO Synthesis Docunent (TN/TE/S/5/Rev.1).

The Major

I THE INTERNATIONAL NEGOTIATION

Issues In The Relationship Between Trade And The
Environment Arising From Commonalities (And Disagreements) In Member
Country Submissions On Paragraph 31(i) To Date

2.4.1 |Interpretative Beginnings: International Law, Principles Of Treaty
Interpretation

2.4.2

2.4.3

24.4

MEAs, Trade Measures And STOsi Expanding The Debate And
Narrowing The National Policy Space?

The

| mportance Of

AREffective

And Coordination As A Key Factor In Ensuring Tha Trade And
Environment Obligations Can And Should Be Implemented In
Mutually Supportive Ways

The Desired Outcome of the Paragraph 31(i) Negotiations 1

24.4.1

2.4.4.2

24.4.3

The Sharing

Of

Me mber s o6

And Implementing STOs In MEAs Could Brm The

Basis For An

I f 1t Aindt

Out come

Br ok e,

fProposal For A Decision

Conf erence
(TN/TE/W/68)

On

Of

Domestic

Experier

]Under Parag
Donot Fi x |t
The Ministerial
Tr ade And E i



WTO RULES, AGREEMENTS AND DISPUTE SETTLEMENT DECISIONS
WHICH HAVE A RELATIONSHIP WITH THE MULTILATERAL
ENVIRONMENTAL AGREEMENTS:
3.1 The Non-Discrimination Principles of the WTO:
311 Most Favoured Nation Treatment (AMFNO)

3.1.2 National Treatment

3.2 General Exceptions of the GATT relating to Environmentl concerns i
Article XX (20)

3.3  General Exceptions of the GATS relating to Environmental concernsi
Article X1V (14)

34 Technical Barriers to Trade (ATBTO) Agree
35 Sanitary and Phytosanitary Measures (ASPS
3.6  Trade-Related Aspectsofl nt el | ect ual Property Rights
3.7  The Agriculture Agreement
3.8  The Relationship between WTO and Environmental Agreements
THE WAY FORWARD FROM A SOUTH AFRICAN PERSPECTIVE: A
TREATMENT OF TRADE OBLIGATIONS ( INCLUDING i ST OsASB)SET
OUT IN MULTIL ATERAL ENVI RONMENTAL AGREEMENTS (
BASED ON ME MB E R&JBMISSIONS AND THE MATRIX :
4.1 POLICY SPACE CONSIDERATIONS AND THE CONSERVATIVE APPROACH
THE GENERAL FRAMEWORK UPON WHICH THE MATRIX IS TO BE
ANALYSED BASED UPON THE CONTEXT OF THE INTERNATLONA
NEGOTIATION THUS FAR
4.2 BIODIVERSITY GROUP
4.2.1 International Plant Protection Convention

4.2.2 International Convention for the Conservation of Atlantic Tunas

4.2.3 Convention on International Trade in Endangered Species of Wild
Fauna and T TEIS®@na (dcCl



4.2.4 Convention on the Conservation of Antarctic Marine Living
Resources

425 Convention on Biological Diversity (nC
4.2.6 Cartagena Protocol on Biosafety
4.2.7 International Tropical Timber Agreement
4.2.8 UN Fish Stocks Agreement
4.3 CHEMICAL AND OTHER INDUSTRY GROUP
4.3.1 Montreal Protocol on Substances that Deplete the Ozone Layer

4.3.2 Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal

4.3.3 Rotterdam Convention on the Prior Informed Consent Procedure for
Certain Hazardous Chemicals and Pesticides in International Trade

4.3.4 Stockholm Convention on Persistent Organic Pollutants
4.3.5 United Nations Framework Convention on Climate Change
4.3.6 Kyoto Protocol
5. CONCLUSION
ANNEXURE A - INITIAL QUESTIONNAIRE

ANNEXURE B - STO TABLES EXTRACTS ONWARIOUS MEMBER SUBMISSIONS



INTRODUCTION

The international negotiations on Paragraph 31(i) of the Doha Declaration have
been, even in the context of the general difficulties of the Doha Round,
comparatively slow and lacking clarity as to the scope and desired outcome
thereof. Many member countries have made submissions in order to attempt to
clarify and give the negotiations more direction, though there is general
disagreement on some fundamental concepts and process, the resolution of
which would assist greatly in moving the negotiation along more purposefully.

South Africa has not yet made a formal submission on Paragraph 31(i). This

paper has been commissioned by the Industrial Development Corporation, in its

role as administrator of certain funds of the Fund for Research into Industrial
Devel opment , Gr owt h awith theEpgrposet ofyass(sting-vidth D GE 0 )
the development of a final national position on paragraph 31(i).

In terms of the | ndustri al Devel opment Corporatio
T12/04/06,th e aut h o r sirdthenipropasadtdefting of a preliminary
national position on the relationship between Multilateral

Environmental Agreements (MEAs) with trade obl igations and World

Trad e Organiz ation (WTO) Rules which can be used to develop a final

nati onal position in respduaadedsdollowssr agr aph 3
AThe consultant is required to review the

[TN/TE/S/5/Rev.1] referred to above and to presen t an analysis of the
relationship between the trade obligations in the MEAs and WTO rules

for each MEA. The result of the analysis should then be used to develop

a draft negotiating position in response to paragraph 31(i) of the Doha
Declaration.

The docum ent covers the following MEAs, which have been divided into
two broad groups for convenience as follows:

1.1 BIODIVERSITY GROUP

e International Plant Protection Convention

e International Convention for the Conservation of Atlantic
Tunas

e Convention on Internationa | Trade in Endangered Species
of Wild Fauna and Flora

e Convention on the Conservation of Antarctic Marine Living
Resources

e Biological Diversity

e Cartagena Protocol on Biosafety



e International Tropical Timber Agreement
e UN Fish Stocks Agreement

1.2 Chemical and oth er Industry Group

e Montreal Protocol on Substances that Deplete the Ozone
Layer

e Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal

e Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazar dous Chemicals and Pesticides
in International Trade

e Stockholm Convention on Persistent Organic Pollutants

e UN Framework Convention on Climate Change

e Kyoto Protocol 0

Further, the authorsdé interpretation of t he
plan and methodology, was accepted by the FRIDGE and IDC as part of the
winning tender and final contract by the authors, as follows:

1. The Matrix on Trade Measures Pursuant to Selected Multilateral
Environmental Agreements AND submissions made by certain members
on paragraph 31()would ibe used to inform the South

Position. o

2. Relevant existing WTO Rules and certain GATTand WTO decisions would
be analyzed, and a relationship between these and the trade related
measures in each of the 14 MEAs selected in the Matrix would be
examined.

3. There would be a division of the MEAs into two broad groups, namely
Biodiversity and Chemical and Other Industry Group.

4, Also, the authors noted in their tender, as accepted, that A@n
experienced -based way forward to  focus future discussions 6was
proposed in the negotiations thus far, and thus the latter dave

moved to the next phase of sharing Membe
the negotiation and implementation of the STOs (Specific Trade

Obligations) set out in certain MEAs (Multilateral Environmental

Trade Obligations) @&. In accordance with what appeared to be a

consensual view of the members, the authors proposed, where necessary,

consultations with various organizations and individuals to obtain a South

African experiential view on the relationship between trade obligations
contained in certain MEAs and S(aswat h Afr i c



further clarification t o the tender documemttéhse requi

consultants will consult with the necessary organizations an d

i ndividuals which may have information re
5. However, due to a significant reduction in the tender fee, the final

contract annexure states that due to this constraint, i a | | research will

necessity have to be desk -based (ie tele phonic and emalil
i nterviews). o

6. It was agreed from the outset that once the draft national position was
circulated, any amendments to be made due to comments by South
African Stakeholders, would be outside the scope of the present work:
AScoping @®rfaft Natoeal Position subsequent to its
submi ssion to the I DC is not included in

Accordingly, the authors circulated an initial questionnaire by email (Annexure
A A0 h e roredr about 22 September 2006, to the Trade and Environment
Task Team of NEDLAC, to certain persons named by the IDC as part of the
counterpart group, to certain academics, civil society and business leaders, and
to the counterpart group itself .

Telephonic discussionsand email correspondence were held with Marba Visagie,
Kobus Du Plooy and Solveig Crompton of DTI, Anele Moyo of DEAT, Professor
Lorretta Ferris of the University of Pretoria, Michelle Pressend of the Institute of
Global Dialogue and Dr Laurraine Lotter of CAIA The authors wish to
acknowledge with thanks, the valuable insights provided by these experts in the
South African environmental and trade fields.

THE RELATIONSHIP BETWEEN TRADE AND THE ENVIRONMENT 1 THE
INTERNATIONAL NEGOTIATION ON PARAGRAPH 31(i) OF THE DOHA
DECLARATION THUS FAR:

2.1 PARAGRAPH 31(i) OF THE DOHA DECLARATION.

Paragraph 31(i) of the DOHA Declaration’, the basis upon which this paper rests,
states as follows:

It would seem from a plain reading of the text of DOHA 31(i) that the mandate

fi 3. With a view to enhancing the mutual supportiveness of trade and the environment,
we agree to negotiations, without prejudicing their outcome, on:

0] the relationship between existing WTO rules and specific trade obligations
[(STOsO $et out in multilateral environmental agreements (MEAS). The
negotiations shall be limited in scope to the applicability of such existing
WTO Rules as among parties to the MEA in question. The negotiations shall
not prejudice the WTO rights of any member that is not a party to the MEA in
guestion. 0




of this particular paragraph is narrowly and rather clearly defined:

e The Chapeau, or preamble outlining the purpose of paragraph 31, states that
the overall objective of negotiations on paragraph 31 is fienhancing the
mut ual supportiveness of trade and environ
e Thereafter, the specific mandate under paragraph 31(i) is limited to
negotiations on the following:
0 The relationship between existing WTO Rules ; and
0 Specific Trade Obligations (ASTOs0) [ NOT TRADE MEA S
GENERAL]( The | DC mandate speaks of Atrade
appears to be a typographical error)
as Set out in MEAs ;
0 The negotiations shall:
A be limited in scope to the applicability of such existing WTO
Rules as among parties to the MEA in question
A not prejudice the WTO Rights of any member that is not a party
to the MEA in question

o

Accordingly, the pertinent questions here, in order to begin to fulfill the
consultantsdbmandate are the following:

e How does one def i MEAs f Bighis regand; theé EC view
suggests that not only the M ultilateral Environmental Agreements in treaty
form, but also certain subsequent Caference of the Parties ( i COP0)
decisions, where these introduce STOs into the MEASs should be considered
tobeincluded in the definitiMEA® ldovevdarrhe phr a:
there are public international law considerations to be had here, in that not
every COP decision has the effect of becoming a binding obligation upon
parties which have not formally agreed to become bound thereby. Thus there
are varying degrees of i nt er pr et ati on oftintMBAD apdhr ase s
these are discussed in more detail below.

Additionally, it is not certain that MEAs which have been adopted but which
are not yet in force, can be considered MEAs for the purposes of this
negotiation. The US view is that these MEAs ought to be included where they
contain STOs since they may very well be in force before the end of these
negotiations. The other more legally correct view is that only MEAs which are
currently in force can create obligations, and thus the enquiry ought to end
there.

Furthermore, the negotiation is to be limited in scope to between the parties
to the MEAS. This raises the question as to whether a party who has not
signed amendments to existing MEAs can be seen to be a party in respect of
the amended portion of the MEA T this is particularly important from the



South African perspective, as she has not adopted several amendments, for
example the Gaberone Amendment to CITES.

A more detailed discussion extracted from member submissions relating to
the definitonofa MEA, and its consequent effect on
as set out in a MEAO, is discussed bel ow.

What is a Specific Trade Obligation (AST®O0)

The Japanese submissiofi provides a useful analysis here, where trade
measures are categorized into four separate categories, in order to attempt
to distill a predictable interpretation of various trade measures, and how to
distill which of these might be STOs:

fil) The trade measure in question is explicitly provided for as
mandatory under an MEA,

2 ) Ofijgation de résultat 0 is explicitly provided for in an MEA and
the trade measure in question is identified in that MEA as
potential means to meet that obligation.

3 ) Od#iigation de résultat 0 is provided for in an MEA but the trade
measure in question is not iden tified in that MEA, while the
decision on the measure(s) to be taken to fulfil | that obligation is
left at the full discretion of each Party thereto;

4) The trade measure in question is not mentioned in an MEA but

the Parties to that MEA are obligated to take that measure in
accordance with relevant decisions made under the framework of
that MEA .0

Japan believes that category 1 would classify as STOs, category 2 would

classify as STOs i f 0 baacktedcopeonfthettadee nt i f i ¢ p
measure was proportional in range and degree in the pursuit of the MEA
objectives (Proportionality)o, and Categor
in terms of the DOHA mandate.

Japan further holdsthatieach trade measure classified
categories [i.,e. 1 and 2], should, if necessary, be deliberated on a
case-by-case basis. o

The Republic of Argentine’, on the other hand, provides a more open

definition:
A Al | -nmamdatory trade measures, non -trade obligations and non -
specific trade obligations in an MEA are therefore excluded. T  he



meaning of the expression fispecific trade
borne in mind when determining which such obligations in the MEA
should be considered. o

As will be seen from the above two extracts and our more detailed analysis of
member submissions below, there is far from sufficient consensus on exactly
what constitutes an STO.

Thus, as will be seen below, in order for the authors to fulfill their mandate,

we have had to examine the general discourse, to consult with South African
experts, and then to decide, in the cont e
space, to follow the more conservative route in order to provide a treatment

of the relationship between ASTOO0s as set
Rules.

e Whatarethe exi sting WTO Rules which could rel
out in MEAs ?

The relevant existing WTO Rules and their international law interaction with

MEAs, are dealt with below, though the overriding principles of non -

discrimination and transparency upon which the WTO Rules are based will

ultimately impact upon all environmental trade measures institu ted by one

member against other members. The Argentine submission defines the
Aexisting WT@alRlul s @viasi ons of agreement
currently in force, known as 6coveredd %agreementso

Additionally, the international rules of treaty interpretation and the interaction
between these two bodies of public international law is discussed below,
though again, there is no consensus between the members that this
conceptual analysis falls within the mandate of paragraph 31(i) or that it
would complement the factual experiential review of the negotiation and
implementation of STOs set out in certain MEAs agreed between the
members in the CTESS meetings of 2002.

In this regard, however, the authors agree with the Canadian view that
Bot h approaches ar e essenti al i f we ar e
understanddingo.

1]

How do the above relate:
o] among parties to the MEAs

again, the question of how wi d¥At he def

ought to be, will affect the scope of this negotiation. The authors
agree, given our intended generally conservative approach to this

10



debate as discussed throughout this paper, with the approach by

Norway, that the mandate of paragraph 31(i) is limted t o fAamong
parties to the MEA in questiono, and
parties to make reservations in respect of certain provisions therein, i a

Party having made such a reservation is to be treated as a

non-party with respect o this provision.

n
]

o] and among non -parties to the MEAs ?

The US submission (TN/TE/W/20), states that obligations requiring
parties to take particular trade action in relation to non -parties are
excluded from the negotiation. However, it is a specific requirement of
this negotiation that it shall NOT prejudice the WTO rights of any
member that is not a party to the MEA in question. Thus, while the
relationship between the existing WTO Rules and STOs as set out in
MEAs pertaining to non-parties to the MEAs is excluded from this
discussion, it is admittedly one of the vexing problems of the
relationship between trade and environment:

AWe must be careful not to create any r
of individual countries to join the MEAs for fear that they are

simultaneously agreeing to p rejudice their™ WTO rights

Nevertheless, the relationship between non-parties and parties to
Environmental Agreements would be governed as described below,
and thus the above concern may well materialize.

ABut 1 f one side in thetaohiakepundee [ over a
an environmental agreement] has not signed the environment

agreement, then the WTO would provide the only possible

forum for settling the dispute .8

Further insight on the scope and nature of the work of the Committee on
Trade and Environme n t (ACTEO) tha foranal t Dohf dexlaration
mandate as provided above, at least from a WTO perspective, is provided on
the WTO website pertaining to the relationship between trade and
environment as follows:

AThe nego twill address hosv WTO ru les are to apply to WTO
members that are parties to environmental agreements, in
particular [but perhaps not only] to clarify the relationship between
trade measures taken under the environmental agreements and the

WTO rules. So far, no measure affecting t rade taken under an
environmental agreement has been challenged in the GATT -WTO

11



sy st e Md&lere have, however, been many disputes relating to domestic
environmental measures outside of the MEAs taken by a WTO Member
against other WTO members, which have affected trade, such as the so-
called Shrimp-Turtle Case and others which are relevant to this discussion,
and which are examined in this paper.

Furthermore, the Ministers have instructed the CTE (established at the end of
the Uruguay Round in 1994) in pursuing work on ALL items on its agenda,
fto pay particular attention to the following areas:

e The effect of environmental measures on market access,
especially for developing countries.

e AWi-win-wi no situations: when eliminating

restrictions and distortions would benefit trade, the environment
and development.

e Intellectual Property. Paragraph 19 of the Ministerial Declaration
mandates the TRIPS Council to continue clarifying the Biological
Diversity Convention. Ministers also ask the Trade a nd
Environment Committee to continue to look at the relevant
provisions of the TRIPS agreement.

e Environmental labeling requirements. The Trade and
Environment Committee should identify WTO rules that would
need to be clarified.

e General: ministers recogni ze the importance of technical
assistance and capacity building programs for developing
countries in the trade and environment area. They also
encourage members to share expertise and experience on
national environméehtal reviewsébd

At the Hong Kong Minister i a | o f December 2005,
paragraph 31(i) was recognized based on their submissions on the
relationship between existing WTO rules and STOs set out in the MEAS, and
the intensification of the negotiations, without prejudging their outcome,
towards the fulfillment of the mandate was encouraged. *°

However, as will be seen from the analysis below, there is also much
disagreement regarding the scope and required outcome of the negotiation
under paragraph 31(i), and the authors are of the opinion that in some
respects this could be due to the manner in which this paragraph has been
drafted.

12
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There i s somewhat of a ndisconnect o

and the apparently more narrowly defined mandate under paragraph (i). This
would not be problematic if the scope which has been removed by a narrow
interpretation of paragraph 31(i) w as covered under the other sub-
paragraphs, but this is not necessarily so. Accordingly, it appears that the
DOHA mandate doesnot seek clarity on the relationship between trade and
environment where concepts such as non-membership of MEASs; non
membership of the WTO; new rules of the WTO, or non-STO environmental
trade measures are dealt with specifically i t hi s means t hat
the paragraph, which requires a holistic debate on the mutual supportiveness
of environment and trade, ends up fsittingb et ween sever al
too-narrow formulation of 31(i) and a failure to deal explicitly with these
outstanding issues elsewhere in Paragraph 31. This may be the reason that
accusations that membersé submissio
abound.

While it is the authorso6 view that
is clear and rather narrow, and thus we have proceeded on this more direct
path in this paper, it may ultimately be more useful, particularly from a South
African perspective, to widen the ambit of this negotiation to more fully
explore the relationship between WTO Rules and ALL environmental
measures affecting trade between non-parties and non-members as well as
between parties and members 1 after all, it seems somewhat of a
disproportionate task to allocate many years to deciding what exactly an
ASTO s e t out i I8 in dhe ddEeXtOOf the narrow formulation of
paragraph 31(i), when it is common cause that disputes relating to trade
disrupting environmental measures taken under the MEAs have thus far not
arisen, and while exporters from developing countries regularly face
financially devastating unilaterally imposed environmental trade measures in
their quest for access to markets.

Nevertheless, we are of the view that the above wide formulation of
paragraph 31(i) is not the current brief, thus we mention this here more for
the purpose of highlighting the likely reason th at this negotiation seems to
have gone astray, and perhaps to point out areas of debate which may be
more useful from a sustainable development/environment/trade interaction
perspective in the future .

In the authors éview, this narrowing of the negotiation to only STOs set out in
MEAs (and the failure to address those areas specifically excluded under this
mandate elsewhere) restricts the members ability to properly fulfill the stated

bet wee

the Acl

stool so

i ntention of the fchtha s towexplorethe npmanerargr aph 31

which trade and environment can and should be mutually supportive. It also

13



restricts the ability of the Committee on Trade and Environment ( A CTtR 0 )
seekthe A wiwm-wi no situations as directed above.

This is not to suggest agreement with the worriso me tendency by some
members during this negotiation towards the elevation of some or all
environmental trade measures mentioned in the Matrix On Trade
Measures Pursuant To Selected Multilateral Environmental
Agreements of the WTO Secretariat, to STO level, a move which quite
obviously would impact the policy space of members since domestically
implemented discretionary environmental trade measures by some members
could potentially be used to attempt to unilaterally influence and force such
policies on others.

It would seem then, that trade measures which are not STOs as set out in

MEAs or those to be undertaken against non-MEA parties, which do not fall

within the ambit of the negotiations under paragraph 31(i) , would possibly be

dealt with under the market access portion of the CTEOGS
conflicts would be resolved via the WTO Rules and Dispute Settlement

Mechanisms Little surprise, then, that the members have taken many years

to agree the scope and definitions of this mandate.

The Chairman of the CTESS, in his report dated 26 July 2006 puts the current
state of play in a nutshell:

ASince the wearly stages of the negotiati
different views on the scope of paragraph 31(i) and on the most
appropriate way of addressing this manda te.

Some delegations consider that the mandate provides an
opportunity to further clarify and improve the relationship between
WTO and MEA rules with a view to preventing conflicts from arising.

Other delegations are of the view that the WTO -MEA relation ship

has been working well. These delegations consider that the sharing

of national experiences in the negotiation and implementation of

specific trade obligations in MEAs undertaken by some Members

could provide the basis for taking the discussions forwar d under

paragraph 31(i). The proposal introduced at the last meeting gave

rise to a restatement of Members6 position

The above chairmanbés report goes on to sta
has been revitalized by the Proposal discussed in more detail below, by the

EC entitled: AProposal for a Decision of 1
and Environment o ( TN/ TE/ W/ 68) , dat ed 30

14



admonishment is thus that i d e | e g a [tane toh Ise more forthcoming
and specific on wha t they think may constitute an acceptable

outcome in these negotiations. "0

2.2 THE TRADE AND ENVIRONMENT COMMITTEE OF THE WTO.

The Trade and Environment Committee was established at the Uruguay
Round in 1994, thereby formally bringing trade, sustainable development and
environmental issues to the forefront of the WTO debate.

This committee is tasked withthe ist udy [ of ] the relationsh
trade and the environment and to make recommendations about

any changes that might be needed in the trade agreem ent®®andin

fulfilling this mandate, it deals with all areas of the multilateral trading system

in which trade and the environment interact, including the MEAs with STOs,

goods, services and intellectual property, as well as the various decisions of

the WTO Dispute Settlement Body which deal in certain respects with this

relationship.

Additionally, the specific factors as listed in paragraph 2.1 above, which are
to be borne in mind by this committee in conducting its responsibilities, make
the scope of its work very wide indeed.

However, this work is to be undertaken on the basisthat it he WTO i s not
an environmental agency... [and] its Members do not want it to

intervene in national or international environmental policies or to

set environmental standards. ..[thus] its only task is to study

guestions that arise when environmental policies have a significant

i mpact on®trade. o

Furthermore, ii f t he Committee does identify prol
must continue to uphold the principles of the WTO system [the
foundations of these principles being non-discrimination and transparency].

Officially, the departure point of the Trade and Environment Committee

proceeds from the principles that i € WT O member s are convince:
an open, equitable and non -discriminatory mul tilateral trading

system has a key contribution to make to national and international

efforts to better protect and conserve environmental resources and

promote sustainabl é&[anmdehusp | opment é

e Aithe most effective way to dealentavi t h i nt
problems is through the environmental agreements, [and that]

15



e the basic WTO principles of non  -discrimination and transparency
do not conflict with trade measures needed to protect the
environment, including actions taken under the environmental
agreem ents, [and that]

e clauses in the [WTO] agreements on goods, services and
intellectual property allow governments to give priority to their
domestic environmé&ntal policies. o

2.3 THE WTO SYNTHESIS DOCUMENT (TN/TE/S/5/Rev.1):
AMATRI X ON TRADE MEASURDSELEQRIS UAN
MULTI LATERAL ENVI RONMENTAL AGREEMENTSO

The Matrix of Trade Measures Pursuant to Selected Multilateral Environmental
Agreements (TN/TE/S/5/Rev.1) prepared by the WTO Secretariat dated 16
February 2005 is used as the basis for this paper. It is important to note the

terminology used in the title of this Matrix, particularly in view of the

fundamental disagreement between the members as to exactly what
constitutes an STO.

Furthermore, the free elevation of all trade measures to STOs without further
refinement being undertaken as to whether the latter in fact create

obligations as envisaged under Paragraph 31(i) will, it is feared, increase the
risk of the reduction of policy space relating to the environment of sovereign
members.

This would come in direct conflict with the stated intention of the WTO
Committee on Trade and Environment that At h e mo st effective w
deal with international environment problems is through the

environmental agreements [ €t hussing the provisions of an

internati onal environmental agreement is better than one country

trying on i ts own t o change ot her coun
policfes. o

The Matrix deals with the selected MEAs which contain trade measures
(including Specific Trade Obligations), hence t htempuntiechemachs 6 a
treatment of these MEAs below, to separate clear STOs and those where

some element of disagreement exists and where South African Stakeholders
possibly need to be fiscopedodin order to reach consensus on a national view.

Generally, we have used the common principle that the measure must
contain a specific obligation, and not be merely discretionary to sort out clear
STOs In effect, an STOisione t hat i [and] scpneaing & clear ,
trade element that is in the nature of an obligation

16



The selection of STOs from amongst the various trade measures which
comprise the Matrix becomes further complicated by differing views, for
example, as to whether an STO can be inferred where, rather than a specific
obligation to restrict or prohibit t rade in order to satisfy an environmental
criteria, a desired environmental outcome (such as the reduction of
greenhouse gases) is mandatory, but the Member is given discretionary
powers to determine how in fact it will attain the desired outcome. The
Japanese submission discussed above refines this issue rather well.

Once again, the expansion of trade measures beyond a narrowly defined
band of STOs is problematic in that
issues is seen to be compromised. In this respect, then it would seem that
the Matrix goes beyond the mandate of Paragraph 31(i) in including all trade
measures which can arise out of the MEAs listed therein, rather than a strict
interpretation of the relevant STOs in the MEAs T this is probably due to the
differences in opinion about what exactly constitutes an STO and the scope of
the mandate, thus trade measures have been identified, but not yet classified
as to whether they are STOs or not, leaving room for further debate .

South Africa will need to take a view on whether this expansion is
desirable or not , given what the authors have noted below
regarding the potential impact on trade and policy space, of all
environmental trade measures, not only STOs

me mber

However,gi ven Sout h Af r i ceadndits atterdantdbligatonp er at i v

to deliver welfare benefits to many people, together with her precedents in
the Services negotiations, and Intellectual Property Rights negotiations both
bilaterally and multilaterally, it is likely that any potential reduction in policy
space / sovereignty will not be supported.

Indeed, the view we found to be supported in various discussions with expert
South African Stakeholders, is that almost all expressed concerns that the
relevant definitions surrounding this debate on the relationship between
MEAs with Specific Trade Obligations and existing WTO Rules should not be
freely expanded so as to have the effect of automatically including trade
measures which are not clear STOs, thereby bringing about unintended
consequences The reason for this was the fear of such expansion being used
to justify the impact of domestic environmental policies being unilaterally
imposed on the policy space of others.

However, as discussed above, the widening of the discussion to include all
environmental trade measures (including non-STOs) might in fact be useful to
South Africa and the developing world, provided that the caveat expressed
regarding the need to retain domestic policy space is respected and adhered
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to, and provided that this relationship could be constructively explored
without prejudice to the latter specific concerns.

While the mandate of this paper is not to scope South African Stakeholders in
depth, as it is envisaged that this will be done once this paper has been
circulated to them, the authors intend here to merely draw attention to the

substantive questions surrounding the nature of the trade measures vis-a-vis
Specific Trade Obligations (ASTOsO0)

The more intense debate amongst South African Stakeholders will need to
deal with the actual effect of each of these trade measures on trade, and
whether it can be seen to factually create a specific obligation or not, and will
be a matter for each affected party directly involved in and responsible for,
the effect of the negotiation and implementation of the MEASs on trade in the
South African context to assess on a case by case basis.

Furthermore, the authors have been directed to pay greater attention * to the
following MEAS, which most urgently need to be addressed from the South
African perspective:

UN Fish Stocks Agreement

Convention on International Trade

Cartagena Protocol On Biosafety

Montreal Protocol on Substances That Deplete The Ozone Layer

Basel Convention on the Control of Transboundary Movements of

Hazardous Wastes and their Disposal

e Rotterdam Convention On The Prior Informed Consent Procedure For
Certain Hazardous Chemicals And Pesticides

e Stockholm Convention On Persistent Organic Pollutants (POPS)

Six of the MEAs listed above are also those most commonly dealt with in

Membersdéd submission on paragraph 31(i)
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2.4 THE MAJOR ISSUES IN THE RELATIONSHIP BETWEEN
TRADE AND THE ENVIRONMENT ARISING FROM COMMONALITIES
(AND DISAGREEMENTS) IN MEMBER COUNTRY SUBMISS ION S AND
NEGOTIATIONS ON PARAGRAPH 31(i) TO DATE:

2.41  INTERPRETATIVE BEGINNINGS i INTERNATIONAL LAW,
PRINCIPLES OF TREATY INTERPRETATION , AND THE WAY
FORWARD TO FULFILLING THE MANDATE OF PARAGRAPH
31(i)

Swi tzer | an d&%deaswith tind legal interpreta tion of International

Law from which the general relationship between MEAs and WTO Rules
which are two independent but equal bodies of international law, must first
be examined. While the US and some other members are of the opinion that
this conceptual approach goes well outside of the mandate of Paragraph 31(i)
in that it deals with the overall relationship between the WTO Agreements

and MEAs, it is trite that the relationship between existing WTO Rules and
STOs set out in MEAs as a subset of the latter relationship, cannot be
properly understood without reference to the international law principles of

no hierarchy, mutual supportiveness and deference.?’

Thus the Swiss submissionent i t 1 ed AThe Rel ationship bet
Rules and Specific Trade Oblgations (STOs) set out in Multilateral
Environment al Ag? kolsreanin csder(oMBrifyshe mutual

supportiveness of the relationship between WTO Rules and MEAs, it is

necessary to review the above international law principles. The STOs setout

in MEAs can only be properly assessed with reference to their effect and/or

interaction with existing WTO Rules if the international law principles upon

which their relationship is based, are understood.

Switzerland is of the view that a discussion and clarification of these

principles:. A Whet her it i s i n order t o i mpr o
cooperation when devising a new STO, or in order to ensure that an
STO is implemented in a manner consistent with international

obligations, [such a discussior] is useful and necessary and in fact
responds to the mandate that we were given by the Ministers in

Doha. o

Aln relation to our submission in document
presented at the CTESS meeting in July, New Zealand and other

delegations asked how the princi ples of no -hierarchy, mutual

supportiveness, and deference, which should in our view govern the
relationship between WTO rules and MEAs, relate to the rules of
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international law. As promised at the last meeting, we are pleased
to respond to this important question now in®more detail

Thus:iThe foll owing pniBwi pkes| aenfd® Vvi ew
the discussion in the CTESS:

(@ énndierarchyo i s b a,ghatdboth legaltsystemsi d e a
are equal and there is no hierarchy between trade and
environme ntr egi mes é

(b) €éomut ual supportivenesso is bthased on t
the overall objective of both environmental and trade regimes
is the same, namely  the promotion of wellbeing . The two sets
of rules are concerned with different areas of policies, focus
on different issues and have different competencies. However,
in focusing on their own tasks and competencies, the trade
and environmental regimes must ensure  mutual
supportiveness.

(c) [the above principle highlights] t he importance of maintaining the
int egrity of both sets of instruments [and] brings us to the third
fiprinciple of odeferenceo ét hat each
remain responsible and competent for the issues falling within
its primary area of competence and accept the competence

and decisions of t he other regime .6*°

The subsequent Swiss submissiori* then attempts to clarify how the above

principless, fAwhi ch should in our view govern the
WTO Rules and MEAs, relate to t htleererul es of
exists no hierarchy between WTO Rules and MEAs. [and that] é a s

long as different international rules can be interpreted in a

compatible and consistent manner, there is no need to establish an

artificial hierarchy between them. In that sense, WTO Rules should,
according to internatio  nal law, always be interpreted in a manner

that they do not constitute a conflict with MEA Rules. And vice

versa, MEAs rules should always be interpreted in a way that they

do not create a conflict with WTO Rules . This is a reflection of the
general princi ple pacta sunt servanda , that requires that states
should try to  fulfil their obligations resulting from one treaty
without violating t heir ot her obligati on:c
situation [such as the application of an STO set out in a MEA and its
interaction with existing WTO Rules]*? those of WTO and those of an MEA
apply, the provisions of each instrument should be construed, IF
POSSIBLE® - in a manner not creating conflicts with the applicable

rules and principles of the other instruments . 0
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The authors and some of the members concur with the Swiss submission up
to the above point, however, thereafter there is a serious difficulty in
accepting the conclusions which this submission then draws from the above
obvious principles of international law:

A T h iftlke above rule of interpretation relating to avoiding conflicting

interpretations between two bodies of international law] implies an

approach according to which a measure provided for by an MEA

should be held as WTO -compatible. And this also implies that in the

context of the WTO, the word fAnecessity of
I n an MEAO s h o u I-ekamined,t thusb guestioneng the

fulfilment of obligations under an MEA but WTO should use

deference with regdrd to this issue.d

In responding to Switzerlan d 6 s s u &ab sutlined above, Australia® is

noted as expressing the viewthata it r eaty i nterpreter could
such conclusions [as reached in the Swiss submissior?’ that i) all measures

provided for by an MEA should be considered WTO consistem; or ii) all MEA

measures should be considered necessary when analysed in a WTO context

at the outset, but needed instead to follow the customary rules of

interpretation of public international law, as reflected in Articles 31

to 33 of the Vienna Convent  ion on the Law of Treaties . 0

The relevant Articles on the Interpretation of Treaties are provided verbatim
below, as they shall be integral to the selection and treatment of each STO as
set out in the MEASs

e NArticle 31: Gener al Rul e of I nterpretatd
1. A treaty shall be interpreted in good faith in accordance

with the ordinary meaning to be given to the terms of the
treaty in their context and in light of its object and

purpose.
2. The context for the purpose of interpretation of a treaty
shall comprise , in addition to the text, including its

preamble and annexes:

(@) any agreement relating to the treaty which was
made between all the parties in connection with
the conclusion of the treaty

(b) any instrument which was made by one or more
parties in connection wi  th the conclusion of the
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treaty and accepted by the other parties as an
instrument related to the treaty.

3. There shall be taken into account, together with the
context:
(a) any subsequent agreement between the

parties regarding the interpretation of the
trea ty or the applicability of its provisions;

(b) any subsequent practice in the application of
the treaty which established the agreement of
the parties regarding its interpretation;

(c) any relevant rules of international law
applicable in the relations between the parties
4. A special meaning shall be given to a form if it is

established that the parties so intended.
e Article 32: Supplementary Means of Interpretation:

Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or
unreasonabl e. o

The Australian delegation is reported to state® that the latter rules of
interpretation must be applied by the WTO Panels and the Appellate Body
when the covered WTO agreements are to be clarified. Furthermore, the
implementation of any measures by Member States in fulfilment of their WTO
and MEA obligations must of necessity still be reviewable on the basis of their
WTO consistency by the WTO Panel or Appellate Body. Any other
interpretation would hav e the result of negating the Principle of no -hierarchy
of the above rules of interpretation.

The authors concur with the above Australian view, as supported by the
Argentine and the US, in that the international law principles of no-hierarchy,
mutual supportiveness and deference indeed do govern the relationship
between the WTO Rules and MEAs, but that they cannot be used to support
an appeal for a presumption of necessity or consistency with WTO Rules.
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The latter presumptions would bring about totally unex pected and unintended
consequences, and in any event are clearly in conflict with the no-hierarchy
principle. They would, for example, negate the need for Article XX of GATT
1994, which through its mechanisms contained in the necessity test, ensures
the mutual supportiveness of trade and environment by ensuring that

Ameasur es adopted for an environment al p
protectioni®t intent. o
I n this context, It I's useful t,osthei ghl i gh

crux of the negotiation under Paragraph 31(i), and which has been eloquently

put in the US-Gasoline case Panel Report pertaining to Article XX of the

GATT, at paragraph 7.1: AUnder t he Gener al Agr eemen
Members were free to set their own environmental objectives, but

they were bou nd to implement these objectives through measures

consistent with its provisions, notably those on the relative

treatment of domestic and imported products )

Further clarification on the paragraph 31(i) mandate, in the agist horsdo
provided by the Appellate Body in the above case as follows:

AWTO Members have a | arge measure of aut c
their own policies on the environment (including its relationship

with trade), their environmental objectives and the environmental

legislation they enact and implement. So far as concerns the WTO,

that autonomy is circumscribed only by the need to respect the

requirements of the General Agreement and the other covered

agreemefits. o

However, the European Community has rather differing views on the scope of

the paragraph 31(i) mandate, and additionally her view, as reiterated in her

submission on 4 July 2005, is it hat scrutiny on how ME
implemented is clearly outside of the mandate of paragraph 31(i) of

the DBA. o

With respect, the authors strongly disagree with this view 1 in fact, the
manner in which MEAs are implemented goes to the root of the
discussion in Paragraph 31(i), since it is clear that it is in the
implementation of STOs via domestically implemented trade measures which
seek to assist with environmental conservation, that the closest scrutiny must
occur of the mutually supportive relationship between existing WTO Rules
and STOs set out in the MEAs. It is also the area in which conflict is most
likely to occur.

23



Nevertheless, the authors do concur with the EC in that a mere discussion
of each Me mber 6s e X poeaperative creechaaisms i t s
between its authorities responsible for trade and environment in the
negotiation and implementation of STOs in MEAs in each Member

State , while useful in order to highlight the importance of ensuring that the
negotiation is mutually supportive of both bodies of international law and
thus acts to avoid future conflicts, cannot be the only mechanism by
which the mandate may be brought closer to completion . This is so,
in particular, since few of the submissions make the step of specifically
analysing the existing WTO Rules during their contributions on the benefits of
domestic intergovernmental and international cooperation in the successful
negotiation and implementation of STOs set out in MEAS

AThe representative of the European Commu!
the EC's new submission entitled Putting MEA/WTO Governance

into Practice: The EC's Experience in the Negotiation and
Implementation of MEAs which had be en circulated in document
TN/TE/W/53. The EC's objective in tabling this submission was two -
fold. First, to contribute to the sharing of national experiences in the
negotiation and implementation of MEAs, which some delegations

had called for as part of th e discussion under Paragraph 31(i).
Second, to build on a previous submission which set out governance
principles that the EC believed should govern the relationship
between WTO and MEA rules. One of the key principles addressed in

this paper related to co  operation and increased information flow at
national and international levels, which in the EC's view was a
precondition to enhance the mutual supportiveness between the

WTO and MEA Megi mes. o

The Argentine submission*suggests that the Doha Declaration paragraph
3l()isinfact icl ear a n dootlpas eegard ghe subject matter of

the negotiations (existing WTO Rules and specific trade obligations

in MEAs) and their scope (the implementation of WTO Rules) 0.
Additionally, Argentine submission is of the opinion that the following criteria
upon which the examination of the interaction between MEAS and existing
WTO Rules can be based, can be gleaned from the work of panels and the
Appellate Body in the WTO, wherein they have addressed international legal
provisions which have overlapping or even contradictory obligations, namely:

e Complementarity T al so known as the fApirwhereci pl e of
concurrent obligations in two different but complementary international
agreements, if not mutually exclusive, should be complied with at the
same time.
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e Express derogation T Where an express exception in one international
agreement permits non-compliance with an obligation under one
convention where such compliance would be incompatible with a provision
in another international agreement

e Conflict T where an irreconcilable conflict occurs between compliance
with one obligation which results in failure to comply with another

In the view of this submission, it would be useful to use the above criteria to

identify i a easriof relationships bet ween

obligationsbo I n d thér providbBsAd®f thex Marrakes h
Agreement [ é This, in turn, would enable us to assess the need for,

and form which should be taken by, a possible regulatory solution
within the p urview of t he WTO to achieve greater comple mentarity
between environmental and free -trade objectives. 0

The United States®, however, generally encourages the experiential analysis

t he

of t he sharing of me mber s o understandin

implementation of STOs set out in MEAs as the correct procedure through

which to satisfy the Doha mandate, inthatt nét he CTE in Speci al

is now well positioned to proceed under sub -paragraph 31(i) in a
more concrete, analytical manner. This phase of the work should
begin to build a factual foundation that can subsequently permit the

Committee to examine the relationship between these two distinct
set s of i nternational obligations
efforts to understand the experience of individual Me mbers in
negotiating specific trade obligation s in MEAs and implementing
them 0 and i € e X p e r tbasedcdescussions would be more fruitful

in furthering the task set out in the mandate of paragraph 31(i)

than abstract discussion8 of general

Other members clearly also follow the above view, since many have made
submissions based on their experiences in negotiating and implementing
STOs set out in MEASs, while comparatively few have attempted to lay the
theoretical legal foundation for the relation ship between existing WTO Rules
and STOs set out in MEASs.

The authors, as stated above, follow the Canadian view expressed above,
that both aspects, namely, the sharing of factual experiences in the
negotiation and implementation of specific trade obligati ons and the laying of
a solid theoretical basis upon which to analyse the relationship between these
experiences and the existing WTO Rules, is the logical manner in which to
proceed.
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Without using the international law framework to assess the experience of

how the negotiation and implementation of STOs affects trade amongst

members and thus providing a predictable manner in which to deal with

conflicting provisions between the legally equal bodies of international law,

namely, STOs set out in MEAs andexisting WTORules it seems that th
view that the experience-based discussion on the negotiation and

implementation of MEAs could notiii n i t s e | té anouconsetundér u

the mandate " would be correct.

Furthermore, the Swiss submissiorf® under TN/TE/ W/4 reminds the
Members of the initial reasoning for this negotiation as follows:

Al n accordance with the Note by the WTO Se
several approaches were proposed prior to the Doha Ministerial
Conference for clarifying the relationship bet ween the rules and
provisions of the WTO System and those of MEAs which were most

likely to prove incompatible: (A) leave the issue to be settled by the

dispute settlement mechanism; (B) amend Article XX of the GATT

1994 by introducing reference to the env ironment; (C) adopt an
interpretative decision. These three options, then, can provide
appropriate means of clarifying the relationship between WTO rules

and MEAs. 0

The above submission explores the option of leaving the determination of the
relationship between WTO Rules and specific trade obligations set out in
MEAs on a case by case basis to the dispute settlement mechanisms of the
WTO, but rejects this option, as it feels that since the WTO Members agreed
to negotiate on this issue, this i u n d e r s ¢ eir detdrmimation to find

a solution to this issue and not to leave it to dispute settlement

bodi es. o

Additionally, the option of adopting an environmental clause which could

Aexplicitly define the relationship betwe
[ éandé] t h eles pgoverningi the coexistence of the two

systems [éand requiringeél] reviewing Articl
[ €] and inserting a new prwasfosndtobein n t hat

conflict with the duty not to add to or diminish the rights and obligations of
Members under existing WTO Agreements.

Switzerland then comes to the conclusionthat it he only possi bl e so
is to adopt an interpretative decision . Consequently, it recalls that

MEAs and the WTO are equal legal entities and that the relationship

betw een WTO Rules and specific trade obligations in MEAs can only

be governed by the general principles of no hierarchy, mutual
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supportiveness and deference, for which purposes an interpretative
decision is necessary . 0

24.2 MEAs, TRADE MEASURES AND STOs i EXPANDIN G THE
DEBATE AND NARROWING THE NATIONAL POLICY SPACE?

As may be seen fromt he Matri x and from, Speafiber sé su
Trade Obligations appear in many guises. The manner in which an STO is

determined is viewed as an important mechanism by which each member

may retain its own policy space on environmental affairs.

Given South Africads social delivery oblig
reflected in her Constitution, she is likely to value her domestic policy space

extremely highly in these negotiations. Accordingly, a narrow definition of the

mandate of paragraph 31(i), particularly vis -a-vis- MEAs and the STOsfA s e t

outoi n t hem, as well as the defwowuwldmoieon of a
likely be acceptable to her, in order to ensure that a n automatic acceptance

of wider and unintended obligations cannot inadvertently occur.

In particular, whilst the current levels of intergovernmental and inter -
stakeholder interaction are admittedly somewhat weak, and there is an
acknowledged need to address the interface between the relevant national
stakeholders responsible for and affected by the MEAs and those involved in
trade to ensure, nationally, the best possible cooperation and mutual
supportiveness between trade and environment, the authors have taken a
cautionary approach, preferring in the context of the primacy of the need for

policy space, to support similar conservative interpretative approaches of the
Doha mandate until more effective and dynamic national decisiorr-making
bodies can be put in place.

It is worth quoting from the EC submission in this regard:

AWhereas it is clear t hat good governance
development, it is equally clear that sustainable development
cannot be achieved by national action alone. As a consequenc e,

good governance requires policy coordination at both national and
international levels. Policy coordination is a prerequisite for
preventing conflicts between policy areas as well as for ensuring
that certain overarching o¥jective can be

It appears that from consultations with South African experts, that the
intergovernmental department cooperation and stakeholder participation in
the field of trade and environment ought to be more effective, and thus it
appears that South Africa needs to work on the policy making interface in this
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area. However, we have been advised that this shortcoming is well known,
and that we need not explore this issue much further in this paper. However,
in order to provide a sense of completeness of the international debate on
paragraph 31(i), and due to the fact that proper international and domestic
policy <coordination IS highlighted ti me
submissions on the issue, brief reference is made to this issue in this paper. It
appears that other Members view the success of their own interdepartmental
and stakeholder consultations as the primary reason for the lack of disputes
relating to STOs implemented under MEAs, and thus the mutual
supportiveness between trade and the environment is seen by many
members to be working well.

The authors have below examined the various approaches to the definitions
to be used to fulfill the mandate of paragraph 31(i), and then have taken a

view, given the above stated conservative approach, of the interpretation
best suited to the need to retain policy space in environmental affairs for
South Africa.

A major stumbling block to agreement on progress in the negotiation around

paragraph 31(i) of the DOHA Declarationappears to be the definition of STOs
thereby potentially elevating the status and effect of certain trade measures
(including, arguably, non-STOs)to Specific Trade Obligations, thus interfering
with the policy space of members.

AW th respect t o t he definition of "spe
Members have examined various types of trade measures set out in

a number of MEAs, and how these measures may qualify as STOs for

the purpose of the mandate.

In this context, it has been suggested that specific trade obligations
included measures that were explicitly provided for and mandatory
under MEAs. Some Members, however, considered that other types

of trade measures may also be considered as STOs. 1y

The EC Submission of 14 May 2003? deals primarily with the debate around

t he mandate wor di n dglowBvergittis inopartant o note MhEtA s 0 .

the width of the definition of an ME A, may wel | bring Aot her
measureso into play as STOs.

For example, the EC believes that all subsequent decisions taken by the
Conference of t As0e) préviaead tthatetbey qualify Cas STOs,
should be included, as they believe many are legally binding and many play
an important role in the interpret ation of STOs:
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Al é]Jthe wording O6set out i n MEAs@& shoul d
covering not only original MEA Treaties , but also all subsequent COP

deci si ons t hat , i n t he o0real wor |l d of
ME A s[#hus] > all COP decision s that are legally binding should be

covered by these negotiations if and to the extent they contain

obligations within the definition of a n S T Bueh as]® COP decisions

of the first category identified above (amendment to the Treaty

itself and adoption/amendment of annexes), which are clearly

legally binding. For other COP decisions, and while recognizing that

the very great majority of them is  not legally binding, the

assessment of their legally binding nature should be made on a case

by case basis and be done in the |l anguage
settled, if nee daddiienally]B WhilevfE} eecognizing

that non -legally bindi ng COP Decisions do not qualify as STOs, the

EC would wish to point out that these categories of COP decisions,

notably when they aim at interpreting or providing guidance on the

implementation of STOs contained in MEAs, can play an important

role in the i nterpretation of STOs, which is an important aspect to

keep in>®mind. o

Thus, it appears that the manner in which the limiting statement of
paragraph 31(i) fAset out in MEAsSO is inter
to whether a trade measure mentioned inthe CTE Se cr Blatrix falisat 6 s

within the Paragraph 31(i) mandate for discussion as an STO or not.

Korea™’ defined the individual words - specific, trade and obligation - using

definitions from the Webster dictionary. From this the delegation ide ntified

those trade measures listed in the Matrix into those which are STOs and

those which are not. They represented these in a table (seeannexure ABO0O) .
However, the criteria established from the definitions are not sufficient to

determine whether decisions made by COP are considered STOssuggesting

that identifying STOs is closely linked to the definition of MEAs.

The Korean submission dtes the following example:

Articles 4.2.e and 8 of the Basel Convention contain the ambiguous

words fAenvidgnnseonutnadl way, 06 which is not o]
itself. However, a COP decision elaborates it. Further, Article 18 of

the Cartagena Protocol on Biosafety provides for basic elements of

Abehavi or al obligation, 0 while mandating t
on those obligations . ©

The submission goes on to state that i i Members follow a strict

Il nterpretation of nset out in MEAs, 0 trad
COP decisions should not be regarded as STOs. Yet COP decisions
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are playing an increasingly important role since most MEAs lay out
only a basic framework and concrete rights and obligations of the
Parties take shape through COP decisions. In addition, there are
cases where the MEAs concerned declare that COP decisions are
their integral part. o

With regards to the decisions made by COP, Indi@® believes that STOs set

out in such decisions must each be assessed separately to determine whether

they fall within the decisions twthlinn are ¢tr
the mandate of paragraph 31(i) .

A The estion is whether the COP decisions, resolutions and
recommendations which generally help in directing the work of the
COP, i.e. are more of internal procedures or are substantive in
nature? However, it seems that,

e exceptionally, COPs may have genuine law -making powers, such
as the power to amend the Annexes attached to a MEA, as under
Article XV of CITES, in that case, an amendment must be adopted
by a specified majority of Parties. The amendment so adopted,
shall enter into force after the lapse of a spe cified time -frame
and will be binding on all Parties, except for those that made
reservatdions. o

Once one has agreed the extent of the phr
then look closer at what constitutes a Specific Trade Obligation or STO.

Again, there is little consensus on the definition of an STO, though the

Norwegian submission correctly places the need for at least this definition to

be agreed, at the forefront of the negotiation .

Norway® is of the opinion that an STO needs to fulfill three criter ia; it has to
be specific, relate to trade and it must be an obligation. The submission goes
on to clarify their interpretation of specificity, trade and obligation. In terms
of specificity they also allow for instances where well-defined alternative
measures are provided for. In terms of trade, the measure must relate to
imports and exports, thus excluding administrative measures.

Norway summarized an STO as follows:
A S p e ¢ iméanig:that measures to be implemented are explicitly provided

for and clearly identified in the Agreement, including well -defined alternative
measures;
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Trade related: meaning measures we all recognize from a WTO context
with respect to import and export;

Obligation: meaning all mandatory provisions or a combination of several
articles that taken together could constitu

I n her debate regarding STOs, Nor way <concl
regarding some measures where there is no agreement as to whether these

are or are not STOs, and fi a s ped pbuh by Peru, identifying STO by

STO would imply individual interpretation only, and will not bring us

any closer fulfilling our mandate. This illustrates the importance of

developing some sort of a definition rather than going through the

various trade measures one after the other and decide whether they

can be considered STOs. 0

According to the United States®, STOs must:

fir Require an MEA party to take, or refrain from taking, a particular

action. Such action must be mandatory and not simply permitte d or
allowed by a provision in an MEA. In other words, it cannot be
discretionary.

-Be "set out

in an MEA. 0

In terms of the mandate they identify a further limit, i.e . the mandate only

covers trade obligations among parties. A T hu s, It wowhy i nclud
those provisions in which parties to an MEA agree to bind

themselves to trade obligations vis -a-vis each other. It would not

include obligations requiring parties to take particular trade action

inrelationtonon -parti es. o

Furthermore, the US submission goes onto state: iét he exi stence of
compilation in WT/CTE/W/160/Rev.1 [the Matrix] makes it
unnecessary to debate in abstract the meaning of such terms as

AMEAO, Aobligationo, Atradeod, etc. The sen
these terms will co me to the surface through a concrete review of

the examples they identify in the document
specific trade obligations set out in six MEAs listed in

WT/CTE/160/Rev.1 [ é] CITES, t he Montreal Prot occ
Convention, the Rotterdam (PIC) Convention, the Stockholm (POPSs)

Convention and the Cartagena (Biosafety ) Prot®%col .o

The above US submission then sets out a matrixX*® identifying examples of
STOs in the six agreements on the following basis:
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fEach example is a legally binding commit ment to take a particular

trade action. Each is nset outo in the r
involves an obligation vis -a-vis another party to the MEA in

guestion. These specific trade obligations identified in the attached

matrix **can be contrasted with other provisions that, while they
might also be environmentally significant, are not specific trade
obligations covered by the mandate . %

In order to explain the above analysis, the US submission then proceeds to
list three examples of what, in its submission, do not constitute STOs within
the mandate of Paragraph 31(i) as follows:

Article 4 (in contrast to Article 4A) of the Montreal Protocol and 4.5 of the
Basel Conventionfiob |l i ges parties to take particul
non-part i®eso.

AArti cl ee RoBerdam @ofventidm provides discretion  to individual
parties on whether to subject certain of its chemical exports to labelling
requirements, and, as such, is not an obligation.

Article 16 of the Biosafety Protocol, Article 4.2(a) of the Framework

Convention on Climate Change, and Article 10(b) of the Convention on

Biological Diversity contain general rather than specific, obligations

that accord discretion to the parities rega

STOs exist in many varieties, and the US has enteredinto a useful analysis of
these, which ought to assist better in more closely defining what is meant by
this term:

AObl igations, whether regulating exports o

e help conserve something in the party of export (e.g.
specimens of endan gered species);

e help protect an importing party from something potentially
harmful (e.g. hazardous wastes or hazardous chemicals)

o [...] notifying an importing party of action taken by the
exporting party;

o notifying an importing party of a proposed export;

0 restricting export if the exporting party believes it
cannot be handled in an environmentally sound manner
in an importing party;

0 restricting export altogether ; and
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e avoid harm to a global resource (e.g. the ozone layer)

Obligations that vary according to their role in an agreement,
including:

e Core obligations that directly regulate trade (e.g. certain
provisions of CITES);

e Obligations that support core ones by establishing substantive
standards to control production and/or use of particular
substance s (e.g., certain provisions in the Montreal Protocol)

e Obligations that address ancillary aspects of import or export
restrictions (e.g. designation of an import or export
authority);

Obligations that apply independently of any particular decision on
the part of a party and obligations that dep
decision to restrict imports or exports ;

Obligations that specify procedures for modifying the scope of a
trade obligation (e.g. for adding new species to the appendices of
CITES or new chem icals to Annex Il in the Rotterdam Convention ).

Additionally, procedures differ among agreements on modifying the

scope of a trade obligation. Some can require consensus of all

parties, whereas others permit modifications upon the agreement of

acertain number of parties | e& s than consensus.

Canad&® does not define what her delegation determines STOs to be, but

raises several issues around the debate and concludes that ii n def i ni ng
what is an STO set out in an MEA, there are a number of factors to

be considered. A complete analysis may require an examination of a

single provision in an MEA or a combination of provisions and may

also include amendments or decisions of the Parties depending on

the specific circumstances of each MEA. The more explicit th e
language in the provision(s) as it relates to trade, the easier the
task of identification of an STO. o0

Regarding the debate as to whether decisions made by COP / MOP should be

included in discussions of STOs set out in MEAs, Canada feels thatfit her e

wou Id appear to be no legitimate reasons for excluding them a

priori. 0 They also feel that it her e woul d appear to b
justification for not including amendments to MEAs in the definition
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of "set out in MEAS" in para. 31(i) for those WTO Members who ar e
also Parties to the amendments and if the amendments include
measures that are STOs. o0

India™ believes that the term " specific trade obligation” has three elements
that must be considered together i.e. it he pr ovi si aspecifimu s t be
with a frade element and should be in the nature of an obl/ i gationo

Trade related measures are categorized in the Indian submission as follows:

fi) A trade measure that is both mandatory and specific in its
entirety.

For Example: Article 4.1 (b), (c) of the Basel Convention according to which
Parties are obliged to prohibit export of covered waste to Parties that have
banned such imports or do not consent in writing to the specific import .

ii) A trade measure where only the outcome to be achieved is
identified with a list of appropriate measures that Parties could
implement to achieve the desired outcome.

Example: Article 6.2 of the Basel Convention requires the State of import to
respond to the notifier in writing, by either consenting to the movement with
or without cond itions, or denying permission for the movement, or requesting
additional information.

iii) A trade measure where the outcome to be achieved is identified :
however the measures which could be implemented to achieve that
outcome are not specified.

Example: Article 16 of the Cartagena Protocol dealing with "Risk
Management" states that the Parties shall, taking into account Article 8 (g) of

the Convention, establish and maintain appropriate mechanisms, measures
and strategies to regulate, manage and control risks identified in the risk
assessment provisions of this Protocol associated with the use, handling and
trans-boundary movement of living modified organisms. India believes that
the above provision is not specific, although it contains an obligation.

iv) Additional and more stringent measures to achieve the overall
objectives of the MEA which are more in the form of a right granted
to a Party as opposed to an obligation.

Example: Article XIV.1 of CITES states that the provisions of the Convention
shall in no way affect the right of Parties to adopt stricter domestic measures
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regarding the conditions for trade, taking, possession or transport of
specimens of species (whether included in the Appendices or not) or the
complete prohibition thereof .

India believes that the mandate given under paragraph 31(i) of Doha

Declaration refers to only the first category of trade measures that are both

mandatory and specific in their entirety. 1| n | ndi a0 s-speeifice w, non
provisions cannot qualify as STOs.

However, as they point out the issue of specificity is not that clear -cut as
some trade obligations contain both specific and non-specific elements:

Example: Article 13.1 of the Rotterdam Convention states that: "The
Conference of the Parties shall encourage the World Customs Organization to
assign specific Harmonized System customs codes to the individual chemicals
or groups of chemicals listed in Annex lll, as appropriate. Each Party shall
require that, whenever a code has been assigned to such a chemical, the
shipping document for that chemical bears the code when exported".

The first sentence is not specific and would not qualify as an STO whereas
the second sentence could. Furthermore, several provisions have to be read
with another provision containing a trade obligation to understand whether it
is specific or not.

In order for a provision to qualify as an STO India believes it must be
Aspeci fic in.its entiretyo

As stated above, Japan’ has categorized the trade measures of the Matrix
into 4 categories, namely:

fil) The trade measure in question is explicitly provided for as
mandatory under an MEA,;

2 ) Odfijgation de résultat 0 is explicitly provided for in an MEA and
the trade measure in question is identified in that MEA as potential
means to meet that  obligation;

3 ) Od#iigation de résultat 0 is provided for in an MEA but the trade
measure in question is not identified in that MEA, while the decision

on the measure(s) to be taken to fulfil that obligation is left at the

full discretion of each Party ther eto;

4) The trade measure in question is not mentioned in an MEA but
the Parties to that MEA are obligated to take that measure in
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accordance with relevant decisions made under the framework of
that MEA. 0O

Japan believes that category 1 would classify as STOs, category 2 would

classify as STOsifif based on s ci en tandfthe scoppofthemci pl e s
trade measure was proportional in range and degree in the pursuit

of the MEA object i veswhileRategpries3tandataral i t y) o,
not considered STOs interms of the DOHA mandate.

Japan also excludes provisions applied to trade between Parties and nonr
Parties and those conferring rights to the Parties, as these they believe also
fall outside the DOHA mandate. However, they tend to include COP / MOP
decisions.

In their submission "2, Malaysia summed up the interpretation of STOs by the
various submissions received from other countries as follows:

An initial examination of STOs by some delegations points to some
common elements. STOs involve the commitment to undertake a
particular measure or to refrain from a particular action, and that

they contain the elements of mandatoriness and specificity in terms

of the measures prescribed for the conduct of trade. Argentina
(TN/TE/W/2) noted that STOs have the featur es of an obligation
that is both specific in its outcome and with regard to the measure
employed to achieve the result. Korea (TN/TE/W/13) interprets

STOs on the basis of its ordinary meaning, which also comes to the
conclusion that STOs are binding trad e obligations that set forth not
only the result to be achieved but also the measures used to achieve

the result. India (TN/TE/W/23) further stated that for a provision in

an MEA to qualify as an STO, it must be specific and mandatory in
character, and so precise in its direction that there can be no doubt
about the action or restraint that a party to an MEA must adopt.

The United States (TN/TE/W/20) also recognized that an STO is one

that requires an MEA to take or refrain from taking a particular
action as set out in MEAs.

Mal aysia believes that the mandate is #dcl e
category of specific trade obligations, i.e. where the trade obligations are
Amandatory and specifico. However, i f the

actions not directly linked to trade, they are uncertain as to whether they fit
the profile of an STO.

With regards to decisions made by the COPs Malaysia believes that only

annexes, protocols and adopted amendment s
ME A s ondateaf DOHA. Refer Annexure B1 Malaysian table
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China”® believes that only those trade measures that are specific and
mandatory can qualify as STOs under Paragraph 31(i). They identified STOs
in the following way:

OBJECTIVE - The measures are designedt o0 achieve the objective of
MEAs, i.e. to protect and improve environment and to protect
natural resources.

TRADE-RELATED - Measures that we all recognize from the WTO
context as being related to import and export, and whose
implementation can exert an act ual impact on trade.

RELEVANCE - Trade measures stipulated in MEASs that are related to
WTO disciplines.

MANDATORY - Trade measures that are explicitly provided for and
mandatory in MEASs.

SPECIFICITY - Measures to be implemented must be explicitly
provided for and clearly identified in the Agreement. They must not
be arbitrarily interpreted or substituted by other measures.

Chi nads s gobsnfurthkes anal rcategorizes STOs according to their
source, i.e.: from the preamble, the provisions, the ann exure and the
amendments of MEAs, and the COP decisions.

The EU™ categorization of four different types of trade obligations is reflected
in the above Japanese submission on the various types of trade measures in
the Matrix, namely:

o fiTrade measures expl icitly provided for and mandatory under
MEAs|[ é ]

o Trade measures not explicitly provided for under the MEA
i tself but C 0 N s e whigation deardésultatf o0t oé & he
MEA [ é] where an MEA identifies a |ist
and measures that Parties could implement to meet their
obligations.

o Trade measures not identified in the MEA which has only an
Aobligation de resultat 0 but t hat Parties coul d
I mpl ement in order to comply with thei
MEA does not list potential policies and measures, SO
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countries have greater scope as regards the exact nature of
the measures they might decide to deploy to reach the
objectives if the MEA.

o Trade measures not required in the MEA but which Parties can
decide to implement if the MEA contains a general provision
stating that Parties can adopt stringent measures in
accordance with international law. This is the case with the
Montreal Protocol (Art 2.11) and PIC (Art 15.4). In some
cases, the MEA may explicitly recognize the right of Members
to apply specific trade measures. 0

The EU submission believes that the above four categories of trade measures

i n MEAs o0 ugnaly sed io detaikin dider to determine where

any cut -o f f poi nt (or points) bet vvegpeerc i fis gedci f
tradeoblig at i ons ™2xi st. o

The EU is also of the general view that due to the fact that STOs are
negotiated and agreed by consensus in the multilateral setting:

o fithat this should be, in principle, a guarantee against
discriminatory and protectionist action

o [that] Challenges between Parties over specific trade
obligations are, therefore, highly unlikely from both a political
and legal point of view.

o [ € Accor d]i if gPagties have agreed specific trade
obligations , they should have no reason or ground to
challenge them afterwards.

o [ €] were such a case to arise, the Parties involved should
make every effort to solve the issue through the MEA dispute
settl ement é

o It could be legitimately argued that the measures taken by a
WTO Member to implement specific trade obli gations should
in any case be recognized as legitimate by the WTO and yet
their concrete implementation might still be challenged if a
Member has used its discretion in a manner which infringes
WTO obligations 0.

Switzerland®agr ees t hat t laiesBfUrade mdasures oughtad be
analysed in order to obtain a sense of the distinction between specific trade
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obligations and non-specific trade obligations. However, Switzerland then takes
the matter even further:

AMoreover, Swit zer Itdis dlsolmpdrtanety determineh a
under what conditions specific trade obligations are automatically in
conformity with WTO Rules. This is particularly significant since the
implementation of specific trade obligations may not be consistent

with WTO R ules.

Discussions with Suth African experts have not uncovered any particularly
strongly held views as to how South Africa wishesto define an STO (the issue of
how to define the phrase s eotherthantthe fear
of policy space being eroded by the possible expansion of the STO definition and
unintentional consequences which could flow therefrom.

This is fairly typical of the trade debate in South Africa, which, due to a general
lack of capacity and effective and in depth stakeholder interaction, tends to be
defensive in the main. Essentially, the conservativeness of general trade policy
debate will necessarily impact upon this field, as discussed above, and the
tendency then is to rather err on the side of caution in most int ernational
negotiations.

Accordingly, in Amaking their cal l o

defined all aspects of the paragraph 31(i) mandate wherever possible, preferring
rather to allow the debate to be widened after more active consideration of the
issues by stakeholders. As raised by Peru®, unless agreement on the various
definitions is arrived at, most decisions as to whether a particular measure can
be said to be an STO and what its relationship to the WTO Rules might be can
only really be based upon a subjective interpretation of the rather wide variety of

variables expounded upon above.

Neverthel ess, t he aut hor s o6 mandate does

made, and thus we have made the attempt. However, we are of the opinion th at
our first questionnaire would in fact have led to a more useful discussion of the
realities of the relationship between trade and environment in the South African
sense, despite the general consensusby the counterpart group being that the
guestionnaire went wide of the actual mandate. It would have been most useful
to obtain a sense of how the implementation of STOs in MEAs impact on the
South African trade arena. Unfortunately little response was had to this
guestionnaire.

It is hoped that after wadin g through the tremendous convergences and

divergences as present themsel ves 1in
subject, it becomes clearer that this is not a simple matter, in which one is
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merely required to go through the MEAs and select STOs and compare these
with relevant existing WTO Rulesi there are decisions to be made at every step
of the interpretation of this mandate , as can be seen above.

Most importantly, even given the relative consensus which saw the coming into
being of the Matrix and its selection of trade measures for consideration, the
general negotiation has resulted in an alarming lack of consensus on what is
actually an STO. The authors have attached various tables submitted by
Members which clearly indicate this divergence of opinion. This highlights the
concern of Peru regarding the fact that the selection of STOs becomes a mere
subjective exercise without some agreed definitions in place.

In the circumstances, the authors have attempted to stay true to the need for a

conservative, policy space retaining approach upon which we have based our
interpretation of the paragraph 31(i) mandate on the relationship between STOs
set out in MEAs and existing WTO Rules.

243 THE | MPORTANCE OF AEFFECTIVE DOMESTIC PR
CONSULTATION AND COORDINATION AS A KEY FACTOR IN ENSURING

THAT TRADE AND ENVIRONMENT OBLIGATIONS CAN AND SHOULD BE

IMPLEMENTED IN MUTUALLY SUPPORTIVE WAYS 1 THE SHARING OF
MEMBERSS®6 EXPERI ENCES ON NEGOTI ATI NG AND | MPL
IN MEAs COULD FORM THE BASIS FOR A N OUTCOME UNDER
PARAGRAPH ™B1(i) o

Australiad s s u b ¥hplacsesi aogreat emphasis onanfief f ecti ve domest. i
coordination and consabktat i &p ythasaccessfuls € s 0 n
international negotiation and implementation of STOs in such a manner as to

ensure that trade and environmental obligations are mutually supportive. The

submission is also of the opinion that such effective domestic mechanisms

contribute, in the international arena,tohelp fensur e that STOs have .
features whichcontri but e to compatibil it Vhismaytbh WTO Ru
a factor which has contributed to the relative paucity of disputes on this issue.

The United States also believes in theficr i t i cal i mportance of
coordination between MEA and WTO policy -makers and negotiators

[and that] is the most direct and effective means of maintaining

harmony between STOs and MEAs and WTO disciplines. Additionally,

transparency and accountability in the domestic policy -making process

can contribute to better policy -ma ki n*g. o

As discussed above, it is well accepted that the South African domestic

coordination of trade and environment needs improvement 1 in particular
concerns that South Africads involvement i n
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may have been negotiated without sufficient consultation with trade interests, is
of concern in the context of the above submissions, which all emphasize the
importance of domestic coordination of trade and environment interests in the
negotiation and implementation of STOs set out in MEAsS i it is the domestic
coordination of the implementation of international trade and environmental
obligations which ensure the mutual supportiveness of these equal international
bodies of law, and thus contribute to the lack of discernible conflict betwe en
these bodies at this point.

244 1 F I T AI N6 T BROKE, DONGOT FI X I T?

Australia and the United States agree that it he r el ati onshi p bet wee
and environment obligati® mcordingy, wAu&t ngl iwad d
submissior®® warns Members to negotiate cautiously on this paragraph,

reiterating that: A Mi ni sters did not mandate us to m
changes sake, which is why a practical, focused discussion based on

real experiences rather than theoretical or hypothetical scenarios is the

bestwaytoadva nce our discussions. O

Thus the US, Australia and others agree that the sharing of experiences in the
national negotiation and implementation of MEAs is the most useful method of
further examining the relationship and mutual supportiveness of MEAs and WTO
Rules,®* and there is, in the view of some of the Members, n o need to change
just for the sake of change, particularly when the relationship is working well:

AAustralia wondered on what basis Switzerl ar
would arise in the future in t he MEA/WTO relationship when it

recognized that there were currently no problems. It was unclear to

her delegation how a solution could be formulated for a problem that

did not exist .%o

Nevertheless, Switzerland was reported®® as being concerned that fi w h i ittlwas
not aware of any problems or conflicts in implementing MEAS,
problems could still arise in future with respect to the universe of trade
measures taken on the basis of existing MEAs or new rules being
adopt ed [ é Jor Membens to slecide what sh ould happen in case
of conflict, using the work of the Panels and the Appellate Body as a
basis. o

Furthermore, Switzerland submits that, despite opinions to the contrary, even

the well known Shrimp-Turtle case® idi d not deal with the qgques
relati onship between WTO Rules and MEAs: it merely clarified the
conditions to be met by national environmen

Appellate Body decision merely determines the legal situation of a
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specific case in relation to two WTO Members, but it does not

constitute a general r ule for the relationship b  etween the WTO and

MEAs. Thus the Appellate Body may amend its case law in a new ruling

by not necessarily folfPowing previous ones. 0

Furthermore, in providing the rationale for its submission that an interpre tative

decision should be the proper outcome of the paragraph 31(i) negotiations,

Switzerland states that: A Swi t zer | and IS of t he opi ni
relationship between WTO and MEAs is a fundamental issue which

WTO Members must resolve themselves rather tha n requiring the

Appellate Body to do so. Moreover, an interpretative decision neith er

adds to nor diminishes the rights and obligation of Members, but

simply clarifi®s the textséod

The EC submission, like the Swiss, differs on the methodology and ultimate
usefulness of the ongoing experiential submissions by members on the
negotiation and implementation of MEAs in order to fulfill the Paragraph 31(i)
mandate. The European Communities hold that: A The MEA/ WTO r el ati ons

is an international governance issue which, in particular, is related to
the necessary links between international organizations and treaties
dealing with international®trade and environ

Other Members also believe that Paragraph 31(i) provides scope for further work

to clarify and impr ove the relationship between MEAs and WTO Rules in order to

prevent conflicts in the future. ®* These Members seem to support the Swiss

submission that: Aéal t hough negotiator s of bot h ME
provisions should certainly st rive to ensure mutual supportiv eness so

that no dispute arises, there is no guarantee that we actually succeed

in avoiding any conflict at the implementation stage. The mere fact

that no conflict has arisen between the two sets of rules as of today

does not automatically imply there wil | be none in the future, especially

given the steady growth of interfae between

The US disagrees and has commented that the Swiss submissioi° fie x pand e d

on matters that went beyond the specific mandate of the CTESS. It

addressed MEAs generally, while the mandate of the CTESS was limited

to a subset of issues within this broad topic, namely specific trade
obligations set out i n MEAséThe US did not
interpretation of the way in which WTO dispute settlement operat edin

the context of international law. The US believed that experience -

based discussions would be more fruitful in furthering the task set out

in the mandate of paragraph 31(i) than abstract discussions of general

principles. %0

42



Norway® considers that the purpose of these negotiations should:

o NOT simply entail an analysis of whether MEAs are consistent with WTO
Rules

o Reaffirm the no-hierarchy principle between MEAs and WTO Rules;

o Focus on the mutual supportiveness of WTO Rules and STOs in MEAs;

o Prevent the circumstance wherein which conflicts between parties to a
MEA are dealt with in the WTO system

o Increase inter-organizational awareness and mutual understanding of the

objectives, provisions and measures of MEAs and the WTO Rules,
contributing to better nat ional coherence in the negotiations relating to
both trade and environment.

Thus, there appears to be a serious lack of consensus as to the nature of the
desired outcome of this negotiation and the method of reaching such an
outcome, as is well reflectedin t he f ol l owing excerpt
CTESS of November 2005:

A6 . Di fferences have emerged from the
under Paragraph 31(i) over the issue of an outcome for the
negotiations. Some of the proposals submitted by Members ha ve
addressed this particular issue, focusing, for instance, on the need to

develop certain "principles and parameters” to govern the WTO -MEA
relationship, such as the principles of no hierarchy, mutual
supportiveness and deference between the trade and env ironment

regimes. The delegations that have put forward these proposals are of
the view that the WTO  -MEA relationship could be further clarified and
improved.

7. Several other delegations indicated that the mandate was more
limited in scope, and did not e xtend to the general WTO -MEA
relationship. In their view, the mandate is circumscribed to a specific
aspect of this relationship, as it focuses on existing WTO rules and
specific trade obligations set out in MEAs. Furthermore, the mandate
clearly states th at the negotiations are limited in scope to the
applicability of WTO rules as among parties to the MEA, and shall not
prejudice the WTO rights of any Member that is not a party to the MEA.

For these delegations, the WTO  -MEA relationship has proved to be
wo rking well, and the experience to date does not support the need for
further clarification to ensure the mutual supportiveness of the trade
and environment regi mes. 0

In the end, however, it is important to note that while trade restrictions
undertaken on the basis of the safekeeping or preservation of the environment
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can have an impact on trade, other methods are available and may be more
effective:

Al é ] the problem should not be exaggerated. So far, no action
affecting trade taken under an international e nvironmental agreement
has been challenged inthe GATT -WT O Sy s t°em. o

2.45 PROPOSAL FOR A DECISION OF THE MINISTERIAL CONFERENCE
ON TRADE AND ENVI(ROEWB3T O

As stated above, the EU believes the relationship between MEAS (and obviously

then, also of the STOs set out in MEAs as a subset thereof) and existing WTO

Rulesto be anii nt er nati onal g Aceoedingty atlee E€ has saled e 0

for a decision to be made by the Ministerial Conference on Trade and

Environment as proposed under theirsubmi ssi on entitl ed AProposal
i f the Ministerial Conf er evhiahatteroptstoputmde and E
place certain agreed principles and procedural decisions which aim to secure the

mutual supportiveness of multilateral trade and envir onment rules, and which

recognize the principles of mutual supportiveness, no subordination, deference,

and transparency; and which aims direct disputes first to the body which has

primary competency in the matter.

This means that while the EC recognizesthe right of WTO Members to use the
WTO dispute settlement mechanism, it instructs those Members who are also
Parties to a MEA, to first use the dispute settlement procedures in that MEA in
the event of a conflict over trade measures being implemented und er the MEA.

Little has been submitted in r etbepSpumlse t o t}
African experts consulted consider that this proposal goes too far. Once again, it

appears that what this decision may achieve is to impact upon the rights of WTO

Members who are parties to the MEASs in a different manner than those of WTO

Members who are not Parties to the MEASs. It again negates the no-hierarchy

principle, and it appears to elevate the principle of deference to a superior

position than the former. It also potentially removes t he WT OO s ability
scrutinize any trade measure used to implement an MEA for discriminatory

and/or protectionist intent.

Given that South African traders are regularly met with access restrictions of an
environmental nature when seeking access to markets, whether these are within
MEAs or not, South Africa needs to approach any attempt to install general
acceptance or deemed compatibility of environmental trade measures (whether
STOs or not) with the WTO Rules with great caution.
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Accordingly, the authors have in this instance, followed the approach of the US
and Australia in that we agree that the principles of mutual supportiveness,
deference and no-hierarchy will be considerations in our dealing with the trade
measures under each MEA, and we do not accept the expansion of the EC and
Swiss argument that there should be any presumption of necessity or
compatibility of such measures with existing WTO Rules

WTO RULES, AGREEMENTS AND DISPUTE SETTLEMENT DECISIONS
WHICH HAVE A RELATIO NSHIP WITH THE MULTILATERAL
ENVIRONMENTAL AGREEMENTS:

The authors are of the opinion the implementation of trade measures in order to
give effect to the intended environmental benefits inherent in the MEAs must
always be capable of withstanding close scrutiny of the WTO Rules in order to
give effect to the principles already espoused above relating to the relationship
between the two bodies of international law.

We agree that the principle of deference means that in interpreting a possibly
conflicting provision, effort must be made to do so in a manner which, as far as
possible, pays deference to both sets of rules as equal bodies of international
law, and results in an interpretation which retains the authority and integrity of
both of them. However, the authors do not agree that this means that all trade
measures undertaken to give effect to MEAs must automatically be presumed to
comply with WTO Rules.

Furthermore, as stated above, it is precisely in this area 1 the implementation of
MEAs, and the various interpretations which individual Members may give to the
manner in which the MEA allows a trade restrictive action to be taken, that the
most likely area of conflict lies. The wording of each MEA and the interpretation
of the trade measures which may be implemented there under then becomes
even more important i whether a trade measure is an STO or not, will not
necessarily affect whether the dispute may be taken to the WTO dispute
settlement panel, but it will affect whether it should be discussed under t he
paragraph 31(i) mandate. It is important to bear in mind that:

ANonNne of t he Appell at e Body and panel

environmental or health policy choices made by governments. Already

in the US -Tuna (Mexico) case, the panel observed that it was the
measure and not the policy goal that had to meet the requirements
under Article XX.0

Accordingly, in their treatment of trade obligations under each of the separa te

MEAs below, the authors consider the existing WTO Rules and comment thereon
where necessary. However, in order to avoid the risk of the analysis in respect of
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each MEA and the relationship between its trade obligations and the existing
WTO Rulesbecoming repetitive, the authors request the reader to bear in mind
the following existing WTO Rules which impact the environment/trade
relationship, as only the most pertinent will be repeated in each specific analysis.

Furthermore, the analysis has had to be a fairly generic one, due to the general

feeling of the counterpart group in reaction to the initial questionnaire that a

specific South African experience of the implementation of the trade obligations

contained within the MEAs is outside of the mandate of this paper. However, it

wi || in the authorsdé view, b speadficneoutm e c es s ar
African contextual analysis in order to prepare the South African national position

on paragraph 31(i).

3.1  The Non -Discrimination Principles of the WTO:

Non-discrimination is a vital principle of the WTO. In the context of trade and the

environment, its purpose is to ensure that protectionism may not be cloaked in

the terms of environmental policy, and used in such a manner as to discriminate

between WTO Members or domestically produced goods, services or intellectual

property and those o f Al i keo I mported goods, services
The broad principle stands on two pillars as follows:

311 Most Favoured Nation Treatment (AMFNO)

Thisprimaryt enet of the WTOG6s system of Rul es
discrimination between Members of the WTO. In several of the WTO

Dispute Panel and Appellate Body decisions, it was not the environmental

policy which was found to be incompatible with WTO Rules, but it was in

the manner in which such policy was implemented via discriminatory trade

measures which affected some but not all WTO Members which ran foul

of the Panel and/or Appellate Body. The WTO simplifies this principle as

follows: A Not di scriminating bet ween Al i keo
from different trfading partners. o

The Shrimp-Turtle®® case turned on the manner of imposition of a
prohibition by the US on the importation of certain shrimp and shrimp
products, which was found to be arbitrary and constituted unjustified
discrimination between Members of the WTO, in that imports from four
Members were banned, while others were given technical and financial
assistanceby the US and time to comply with the measures to protect sea
turtles enacted by the US Endangered Species Act of 1973.
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The MFN principle also applies, but with some subt le differences due to
the nature of the underlying Agreement, to the General Agreement on
Tariffs and Trade (GATT Article 1), the General Agreement on Trade in
Services (GATSArticle 1) and the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPS Article 4).

3.1.2 National Treatment

The WTO Rules require that no discrimination take place between the
domestically-produced goods and/or services of a WTO Member and

imported goods and/or services of another Member or Members i i No t

discr i mi nating bet ween Al i keo product s
domestically and those®that are i mported.

The above principles are found in the GATT (Article Ill); they are
somewhat more limited in Article XVII of GATS and TRIPS Article 3

3.2 General Exceptions of th e GATT relating to Environmental
concerns 1 Article XX (20)

By far the most disputes in the trade/environment interface relate to the use of
this exception, and consequently analysis of this article is well documented in
many Panel and Appellate Body decsions.

ASubject to the requirement that such measu
manner which would constitute a means of arbitrary or unjustifiable
discrimination between count ries where the same conditions prevail,

or a disguised restriction on international trade nothing in this
Agreement shall be construed to prevent the adoption or enforcement
by any contracting party of measures: [ é]

(b) NECESSARY *** to protect human, animal or plant life or health ;

(d) Necessary to secure compliance with laws or regulatio ns which are
not inconsistent with the provisions of this Agreement, including those

relating to customs enforcement, the enforcement of monopolies
operated under paragraph 4 of Article Il and Article XVII, the
protection of patents, trade marks and copyri ghts, and the prevention
of deceptive practices;

(g) relating to the conservation of exhaustible natural resources if such

measures are made effective in conjunction with restrictions on
domestic production % consumptionébd
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It is important to note, howeve r, that the above exceptions under (b); (d) and

(g) of Article XX, through which a Member may justify its deviation from GATT

Rules in order to pursue environmental policies, must always be measured

against the Achapeauo of A oftGATHIneonsktnt namely
measures may not constitute arbitrary or unjustifiable discrimination or a

disguised restriction in international trade.

The Member using this defence bears the burden of proof thereof through both
steps of the process, a process which has become part of Panel and Appellate
Body practice since the Appellate Body decision in the USShrimp case i firstly,
that the measure being complained of can be characterized under one of the
above exceptions, and then, that the measure so characterized, must still be
appraised under the chapeau of Article XX.

The following decisions are worth highlighting for clarity on the Article XX GATT
exceptions:

AThe burden of demonstrating that a measure
being within one of the except ions set out in the individual paragraphs

of Article XX does not, in its application, constitute abuse of such

exception under the chapeau, rests on the party invoking the

exception. That is, of necessity, a heavier task than that involved in

showingthat an exception, (é) encompasse® the mea
n(é) it does not follow from the fact t hat
terms of Article XX (g) that that measure also will necessarily comply

with the requirements of the chapeau N

In further clarificat ion of the two step process under Article XX required for a
defence under this provision and its environmentally-related exceptions to
succeed, the following cases are useful:

In US - Gasoling the panel decided that the appropriate use of the Article XX
Paragraph (b) defence must include the following steps, as follows:

A( 1) [ T] hmficy in hrespect of the measures for which the
provision was invoked fell within the range of policies designed to
protect human, animal or plant life or health;

(2) that t he inconsistent measures for which the exception was being
invoked were  necessary to fulfill the policy objective; and

(3) that the measures were applied in conformity with the
requirements of the  /ntroductory clause of Arti ™ e XX. o

48



The Korea - Various Measures on Beef® case dealt with the paragraph (d)
exception as follows:

AFor a measur e, ot herwise inconsistent with
provisionally under paragraph (d) of Article XX, two elements must be

shown. First the measure must be one design ed to Asecure compli a
with laws or regulations that are not themselves inconsistent with

some provision of the GATT 1994. Second, the measure must be
Ainecessaryo to secure such compliance. A Me

XX(d) as a justification has the b urden of demonstrating that these two
requirement sar e met . 0

In respect of Article XX(g), the US-Shrimp case resulted in the Appellate Body
following a three step analysis as follows:

A1) The measur e at i ssue IS N a measur e
conservation o f 6exhaustible natur al resourcesodo w
Article XX (9);

(2)  Article XX (g) requires that the me  asure sought to be justified be
one whi ch 0 to é tha tcdnsew/dtion of exhaustible natural
resour;ands o

3 The measur e atmeassrsmade effestivefimaconjunction
with restrictions on domestic ®roduction or

Thus, in order to justify environmental measures in terms of the exceptions
under Article XX, which may otherwise be inconsistent with GATT 1994, these
must be scrutinized as follows:

o Does the policy which the measure is intended to implement fall within
the range of policies outlined in paragraph (b), (d) or (g) of Article XX? If
SO,

o Are the specific requirements of the exceptions outlined above met,
namely:

. st he measur e HNaEfar P ad (R)Yionamely, whether the
requirementtr aode firlesatsrti ct i vethatissiso has been
0 A(é) a contracting party cannot j u

i nconsistent with another GATT provis
terms of A rticle XX (d) if an alternative measure which it
could reasonably be expected to employ and which is not
inconsistent with other GATT provisions is available to it.
o] By the same token, in cases where a measure inconsistent
with other GATT provisions is not reasonably available to it,
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that which entails the least degree of inconsistency with
ot her GATT p¥ovisions. o
0 The Thailand i Cigarettes case™%onfirms that the term
Ainecessaryo means t he s ame under par
paragraph (d): il n bot h pstheaane tepnhwas used
and the same objective intended: to allow contracting
parties to impose trade restrictive measures inconsistent
with the General Agreement to pursue overriding public
policy goals to the extent that such inconsistencies are
unavoid abl e. 0o

Given the focus of goods trade over services and IP during the history of the
GATT and, somewhat less so, since the inception of WTO, it is obvious that
Article XX of the GATT is the most legally analysed and prominent
trade/environment interface. It certainly appears to be one of the more regularly
used defencestonon-c ompat i bil ity of Membersd trade me

The reader will recall that the proposal by Switzerland and the EC on the
relationship between trade and environment relates to the automatic
presumption of necessity and compatibility with WTO Rules of trade measures
under MEAs, and that this essentially would require a reworking of Article XX.
This is a controversial proposal since it appears to result in the elevation of
environmental concerns above those relating to trade in conflict with the
principle of no-hierarchy between these equal bodies of international law, and
could, in the implementation of such trade measures which may thus escape
scrutiny under WTO Rules impact upon policy space considerations of individual
Members.

3.3 General Exceptions of the GATS relating to Environmental
concerns 1 Article XIV (14)

This nAgener al exceptiono clause is similar
The Chapeau is identical, as is paragraph (b) thereof, which permits deviation

from GATS provisions by Members who adopt policy measuresinecessary to
protect human, animal orft plant life or healt

Once a trade measure can be categorized as falling within the justification for
non-GATS compatible measures under paragraph (b) Article XIV of GATS, the
Chapeau must still be satisfied in that the measure may still not result in
arbitrary or unjustifiable protectionism in disguise.

Given the relative newness of the examination on trade in services and the

environment, the Committee on Trade and Environment has been instructed
through the Decision on Trade and Environment, it o examine t he
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relationship between services trade and the environment, including the
issue of sustainable development, in order to determine if any
modi fications of GATS Artficle XIV are requir

34 Technical Barriers to Trade (ATBTO) Agr ee

The preamble of this agreement deals with a regularly used method by a

Member to justify potentially trade restrictive actions relating to the fitaking [of]

measures necessary to ensure the quality of [ @ Me mbexorts s for

the protection of human, animal or plant life or health , of the

environment or for the prevention of deceptive practices , at the levels

it considers appropriat e, subject to the requirement that they are not

applied in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between countries where the same

conditions prevail or a disguised r'strictio

In accordance with paragraph 2 of this Agreement, technical regulations may
not:

e result in the imports of products from one Member being accorded less
favourable treatment than like products of national origin and to like
products originating in any other country ;

e be prepared, adopted or applied with a view to or with the effect of
creating unnecessary obstacles to international trade i they shall not be
more trade restrictive than necessary to fulfill a legitimate objective (such
as national security; prevention of deceptive practices; protection of
human health or safety, animal or plant life or health, or the
environment), taking into account of the risks non -fulfillment would
create.

Members are also to use relevant existing or international standards which are to
be Ai mmi nent | gr pacto ohphese,tas d dasis for their technical
regulations, save that this requirement may be deviated from where such
international standards would be ineffective or inappropriate as a means to fulfill
legitimate objectives for example, due to fundamental climatic or geographical
factors or fundamental technological problems.

35 Sanitary and Phytosanitary Measures (ASPS
This agreement permits Members to affect SPS measures in the areas of food

safety, and human, animal and plant health and safety regulations defined as
follows:
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AZ1. Sanitary or phytosanitary measure i Any measure applied:

(&)  to protect animal or plant life or health within the territory of the
Member from risks arising from the entry, establis hment or
spread of pests, diseases, disease  -carrying organisms or disease -
causing organisms;

(b)  to protect human or animal life or health within the territory of
the Member from risks arising form additives, contaminants,
toxins, or disease -causing organi sms in foods, beverages or
feedstuffs;

(c) to protect human life or health within the territory of the Member
from risks arising from diseases carried by animals, plants or
products thereof, or from the entry, establishment or spread of
pests; or

(d) to prevent or limit other damage within the territory of the

Member from the entry, establ i®hment or
SPS measures may be used for environmental purposes subject to risk

assessment, nondiscrimination and transparency.
3.6 Trade-RelatedAspect s of I ntell ectual Property
Section 5, Article 27 of TRIPS refers to patentable subject matter and the
environment, and provides for instances in which Members may exclude from
patentability the following:
o AR2.[ é] i nvent i ons, nwithirthep tereitore af the o

commercial exploitation of which is necessary to protect order

public or morality, including to protect human, animal or plant

life or health or to avoid serious prejudice to the environment,

provided that such exclusion is not made merely because the

exploitation is prohibited by their law.
o 3. [ é] (a) di agnostic, therapeutic and

the treatment of humans or animals;

(b) plants and animals other than micro -organisms, and
essentially biological processes. Ho wever, Members shall
provide for the protection of plant varieties either by
patents or by an effective sui generis system or by any
combination thereof][ é] o
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The interaction of this WTO Rule with MEAs is likely to occur in the main, in the
interface between trade and environment in agriculture and also the Convention
on Biological Diversity.

3.7  The Agriculture Agreement

The ongoing attempt by WTO Members to reform agricultural trade in a manner
mutually supportive of the environment, has seen certain domestic support
measur es, provided they have mini mal
being permitted and thus being excluded from reduction commitments as
follows:

AANNeEKX 2. Domestic Support: t he Basi

Reduction Commitments [ é]
12 . Payments under environmental programmes

€) Eligibility for such payments shall be determined as part of a
clearly defined government environmental or conservation programme
and be dependent on the fulfillment of specific conditions under the
government  programme, including conditions related to production
methods or inputs.

(b)  The amount of payment shall be limited to the extra costs or loss
of income involved in complying with

The WTO states that this fex empt i on e n mindnts $0 captore e

t

ipositive environmen®fal externalities.

3.8 The Relationship between WTO and Environmental Agreements

The above brief outlines of the various existing WTO Rules which are relevant to
the interface between trade and the environment indic ate clearly that numerous
types of domestic environmental policies may be given effect by Members which
may affect trade either by imposing bans or restrictive trade measures upon
other Members, provided that the conditions under each of the various
exemptions and justifications, as well as the overriding WTO principles of non-
discrimination and transparency, are met.

Additionally, the following principles on the relationship between trade and the
environment in general (which naturally have an impact on the subset being
examined in the mandate of Paragraph 31(i) of the Doha Declaration) namely,
ASTOs set out in MEAs and existing WTO Rule§ are highlighted as follows on
the WTO website®:
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Al f one country believes anot her countryd
environm ent, what <can it do? Can it restrict t1l
If it can, under what circumstances? At the moment, there are no

definitive legal interpretations largely because the questions have not

yet been tested in a legal dispute inside or outside th e WTO. But the

combined result of the WTOG6s trade agr eeme
agreements outside the WTO suggest:

1. First, cooperate: The count  ries concerned should try to cooperate
to prevent environmental damage.

2. The complaining country can act (e. g. on imports) to protect its
own domestic environment, but it cannot discriminate . Under the

WTO agreements, standards, taxes or other measures applied to

imports from the other country must also apply equally to the

compl aining countryodsatawmapr oduecattsme(nit ro)
i mports from all ot h<davouredo-mat i o@® ) ( Aimost

3. If the other country has also signed an environment agreement :
then whatever action the complaining country takes is probably
not the WTOG6s concern.

4, What if the other  country has not signed? Here the situation is
unclear and the subject of debate. Some environmental
agreements say countries that have signed the agreement should
apply the agreement even to goods and services from countries
that have not. Whether this wo uld break the WTO agreements
remains untested because so far no dispute of this kind has been
brought to the WTO. One proposed way to clarify the situation
would be to rewrite the rules to make clear that countries can, in
some circumstances, cite an envir onmental agreement when
they take action affecting the trade of a country that has not
signed. Critics say this would allow some countries to force their
environmental standards on others.

5. When the issue is not covered by an environmental agreement,
WTO rules apply . The WTO agreements are interpreted to say
two important things. First, trade restrictions cannot be imposed
on a product purely because of the way it has been produced.
Second, one country cannot reach out beyond its own territory to

impose i ts standards on another country. ot
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Where disputes occur between trade obligations set out in MEAs and existing
WTO Rules, the Committee for Trade and Environment is noted as stating the
following:

A[ é]lif a dispute arises over a trade action taken under an

environmental agreement, and if both sides to the dispute have signed

the agreement, then they should try to use the environmental

agreement to settle the dispute. But if one side in the dispute has not

signed the environment agreement, then the WTO would provide the

only possible forum for"settling the dispute

The above somewhat i v o | u nappaoach appears to be the reason for the

desire by certain Members, as discussed above,to achieve more certainty in the

relationship between trade and environment in general in the event of a dispute

between Members over trade actions taken under the MEAs and ultimately,

between STOs set out in MEAs and existing WTO Rules, as a subset of the

whole. Thusthe i Pr opos al For A Decision Offradehe Mini
And Environment Bythe EQlfoFers dwtuss8d)above®.

South Africa will need to make reference to this proposal in her submission to
the WTO on Paragraph 31(i), though given the above stated conservative
approach, the discussion also ought to reaffirm the ability of Members to
scrutinize the implementation of trade measures taken by Members in pursuit of
environmental policies under the MEAs, for any for elements of discrimination
and disguised trade restrictions in contravention of WTO Principles, and in order
to retain policy space over domestic environmental concerns.

The above approach by South Africa would appear to be in line with the WTO

Committee on Trade and Environment as we have already noted but reiterate

here, which, while stating unequivocally that the @ éWTO is not an

environmental agency . Its Members do not want it to intervene in

national or international policies or set environmental standards. Other

agencies that specialize in environmental issues are better qualified to

undertake those tasks 0, it is clear that the WTO does not completely abdicate
responsibility where ienvi r onment al policies have a sig
t r a d e fact, in the latter instances, the WTO CTE is quite clearthat Aii f t he
Committee does identi fy problems, its solutions must continue to

upholdthe princi pl es of the WPF®O trading system. 0O
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4.1

THE WAY FORWARD FROM A SOUTH AFRICAN PERSPECTIVE: A
TREATMENT OF TRADE OBLIGATIONS ( INCLUDING A STOs 0)
SET OUT IN MULTILATERAL ENVIRONMENTAL AGREEMENTS

AS

(ABMMAs0) BASED ON MEMBERSANDIHEBMWATRES:!! ON S

POLICY SPACE CONSIDERATIONS AND THE CONSERVATIVE
APPROACH T THE GENERAL FRAMEWORK UPON WHICH THE
MATRIX IS TO BE ANALYSED BASED UPON THE CONTEXT OF THE
INTERNATIONAL NEGOTIATION THUS FAR

The authors do not intend to reiterate the basis upon which they have
arrived at the more conservative stance in the selection of certain trade
measures as STOsfis et out in MEAsO in the
the 14 MEAs as presented in the Matrix, as this has been dealt with at
length above.

However, we do wish to highlight the concept that any selection of such

trade measures, in the absence of an agreement over exactly what
constitutes an STO, is a fairly subjective exercise, save for the few trade
measures which are truly obvious specific trade obligations. Wherever
possible, we have highlighted instances in which consensus could not be
reached by Members, as a means to indicate the artificiality, in some
instances, of this exercise.

What has become more and more clear in reading of the various
submissions is that a clear and allencompassing definition of an STO is
going to be extremely difficult to achieve. The question needs to be asked
T how much will trade really benefit from such an exercise, particula rly
since this negotiation has been in relative torpor for years? Perhaps the
guestion needs to be asked, what exactly, is the difference in impact upon
trade between a Specific Trade Obligation and a non-specific Trade
Obligation i do not both need to conform to the WTO Rules, at a
minimum its principles of non -discrimination and transparency?

Perhaps the focus ought to shift towards identifying areas where conflicts
may arise between WTO Rules and all trade measures (as opposed to
mere STOs) under the MEAs. We have tried to do both in an effort to

bring some level of value-add to this debate.
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4.2 BIODIVERSITY GROUP

421 |l nternational Plant Protect on Convent.i

Adopted: November 1951 Entry into Force: April 1952 (IPPC 1951)
Revised: 1979 (IPPC 19@) In Force with all Contracting Parties April 1991
Revised: 1997 Amendments Not yet in Force

South Africa has only signed IPPC 1979

The Decision Making Bodies of the IPPC 1997 Amendments are Article X
Standards, the Commission on Phytosanitary Measures Supplementary
Agreements. Amendments automatically come into force for each contracting
party, save that where new obligations are created for contracting parties, these

only come into force from the thirtieth day after acceptance thereof by each

contracting party. Therefore STOs found in such amendments fll outside of the
definition of fas set o u af ParagrapMELA oidthe Doha Declaration
where a contracting Party has not accepted such amendment.

As South Africa has not signed IPPC 1997 and is thus not a Party thereto, in
terms of the Paragraph 31(i) mandate of the Doha Declaration, the authors shall
concentrate on the provisions of IPPC 1979, as IPPC 1997does not create trade
obligations for South Africa at this time.

The Convention impacts on international trade through its stated purpose of
securing ficommon and effective action to prevent the spread and
introduction of pests of plants and plant products , and to promote

appropriate measures. for their control

The trade restrictions imposed through this convention, according to the

Preamble, must nevertheless ibe technically justifi
should not be applied in such a way as to constitute either a means of
arbitrary or unjustified discrimination or a disguised restriction,

parti cularly on international trade . O’he preamble of this convention also

explicitly takes into account the WTO Agreements, including the Sanitary and
Phytosanitary Measures Agreement.

The wording on the justification of trade restrictive measures in both the
convention and the SPS Agreementis similar, and cognizance is taken of the
WTO principles of non-discrimination and transparency in the preamble of the
IPPC(1979).
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Article V (1) is clearly an STO 1 Parties shall make arrangements for the

iIssuance of phytosanitary certificates in accord with the plant protection

regulations of other contracting parties based on technically qualified inspection

aut horities |l eading to nAndependabl ethedocument
compatibility of the wording of expor t or re -export certificates with the Annex of

the convention, and the invalidation of certificates in the event of uncertified

alterations or erasures.

ArticleV( 2) i s somewhat inconsistent with the S
allow Members to take steps to increase their standards beyond international

standards in certain circumstances, as the former requires Parties to undertake

Anot to requir e [&]oimmited mimésnterdtories to be

accompanied by phytosanitary certificates inconsistent with the

model s set out i n the Annéx tbethushCoabGenp
this is a potential area of conflict in the relationship between STOs set out in

MEAs and the existing WTO Rules as it does not provide for instances where

increased standards, and thus potentially incompatible certificates may be

required under certain special circumstances.l n t he aut haArice& opini o
(2) is an STO i it quite clearly obliges Parties NOT to take action which would

restrict trade due to uncertainty ca used by incompatibility of documentation. An

obligation not to do something is still an obligation.

Article VI relates to various requirements for imports. Article VI (1) is not an STO

T it merely provides for the right of the parties to full authority to  regulate the
entry of plants and plant products into their territory in order to control the

introduction of pests of plants and plant products. This provision then lists

various measures which MAY be taken by the Parties in pursuance of the
objectives of the Convention.

Article VI (2), however, i s an STO in t he
conditions and requirements relating to the domestic plant protection legislation

of the Parties in respect of the taking of the measures in VI(1) are prescribed in

specific, trade related obligatory terms, as follows:

Article VI (2) contains numerous trade related obligations, many of which can be
categorized as STOs

(@ fAContr act iISHALL*Mmatrundereheir plant protection legislation,
take any of the measures specified under paragraph 1 of this Article
unless such measures are made necessary by phytosanitary
considerations
(b) [ é] a Contracting Party [ é] SHALL p ub
requirements AND communicate them [ é]
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(c) If a Contracting Party pr ohi bi t st gtéijon mpélr it SHALL p

reasonsand SHALL i mmediately inform [ é]

(d) | f a Contracting Party requires consign

through specified points of entry, such points SHALL be so selected as not
unnecessarily to impede international comme r c e . [ €] SHALL

publ i

of such points of entry and communicate i

of entry SHALL not be made unless the plants or plant products concerned
are required to be accompanied by phytosanitary certificates or to be
submitted to inspection or treatment.

() Any inspection €éSHALL take ©place as

regard for the perishability of the plants or plant products concerned. If

any commercial or certified consignment of plants or plant products is
found not to conf or mét he pl ant protection
country MUST ensure that the plant protection agency of the exporting
country is properly and adequately informed. If a consignment is
dest r ayoffidatreport SHALL be forwarded immediately to the plant
protection organization of the exporting country.

pro

agen

() Contracting parties SHALL make provision:

requirements Tbia menamu®@dO, in the

(@) This article provides for the right to import plants, plant p roducts and
various specimens of pests for scientific research or education, and to
import biological control agents or organisms, through provisions with
adequate safeguards i there are no specific obligations here i the
language is not obligatory.

Article VI (3) states that this article SHALL not be applied to goods in transit,
unl ess such measures are NECESSARY for
own plants. This provision is clearly an STO.

Article VI (4) relates to an obligation upon FOA to disseminate information, and
not contracting parties. It is thus not an STO.

4272 International Convention for the Conservation of Atlantic
Tunas ( Al CCATO)

Aimed at the conservation of tunas and tuna-like species in the Atlantic Ocean
and adjacent seas, also induding the study of other fish species caught
incidentally to tuna fishing.

Adopted: May 1966 Entry into Force: March 1969

Revised: Paris Protocol July 1984 In Force: December 1997
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Revised: Madrid Protocol June 1992Not yet in Force i awaiting FAO
ratification.

South Africa is a contracting Party to this Convention.

The decision making body is the International Commission for the Conservation

of Atlantic Tunas THe RontmessioCroakes recosmendatons.
designed to maintain the populations of tuna and tuna-like fishes that may be

taken in the Convention area at levels which will permit the maximum

sustainable catch. Recommendations ae applicable to all contracting parties six
months after date of notification by the Commission to Parties, save for those

instances provided for under paragraph 3 of Article VIII , relating to objections

lodged by Parties.

Resolutions are not subject to objection periods. Recommendations and
resolutions

Amendments to ICCAT not involving new obligations take effect thirty days after

acceptance by three-fourths of the Contracting Parties. Amendments involving

new obligations take effect only for each new party accepting such amendment

on the ninetieth day after acceptance thereof by three -fourths of the Contracting

Parties. Thus amendments not accepted by a contracting party, even if they
contain STOs ar e not within the definition of i a
paragraph 31(i) of the Doha Declaration. The authors would consider such

contracting party to be a non-party to this section of the MEA, and thus no

obligation is created for that member, save for the non -party provisions, which

fall outside the Doha Declaration Paragraph 31(i) mandate in any event.

ICCAT does not generally contain STOs within the convention wading, however,
many of the resolutions and recommendations contain trade measures which
may be classified as STOsor as required environmental outcomes, which may
less easily be classified as STOs as discussed abovéfor examples, Resolution
99-11 fFurther Actions Against IUUsO T provides that all contracting parties and
certain others SHALL take every possible action , consistent with the relevant
laws, i) to urge their importers, transporters, and other concerned business
people to refrain from engaging in transaction and transshipment of tunas and
tuna-like species caught by vessels carrying out illegal, unregulated and
unreported fishing activities in the Convent

Accordingly, it is important to know whether any objections have been made by

South Africa to any of these instruments before a useful and more detailed
analysis can be made on the relationship bet
i n  MHEAhe 8outh African context. This information is not apparent from the

matrix, t o which the mandate provided to the authors limits them.
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Nevertheless, it has been observed that recommendations relating to trade

restrictions to be imposed upon certain countries, such as the measure

implemented by Recommendation96-1 1 At o t h etheenipérteotAtlantic h a

bluefin tuna and its products in any form from Belize and Honduras be

prohibitedé opotentially run foul of the existing WTO Rules of non-discrimination.

It is in these contexts that clarity on which set of rules needs to govern the
relationship between existing WTO Rules and
be achieved

Without this certainty, it would appear that the MEA might become fairly
toothless in instances where fAdisciplinary?o
countries which essentially put the treatment of their exports into conflict with

the WTO anti-discrimination principles.

Most of the recommendations listed in the Matrix are clearly STOs1 they are
specific, trade-related (often import bans) obligations (the wordi ng is
imperative), and they clearly prescribe trade measures to be taken in order to
fulfill the purpose of the convention. Even more important, these STOs are often
in conflict with the WTO principles of non -discrimination, as specific countries are
targeted. This seems to conflict with Resolution 03-15, which requires
Contracting Parties to take non-discriminatory trade restrictive measures,
consistent with their interna tional obligations.

4.2.3 Convention on International Trade in Endangered Species of
WildFauna and Flora (ACITESO)

CITES is a regulatory body set up to regulate international trade in wildlife for
conservation purposes

Adopted: March 1973 Entry into Force: July 1975
Revised: Bonn Amendment 1979

In Force: 60 days after 34 of the 50 States that were Parties to CITES on 22
June 19797 only parties which have accepted the amendment

Revised: Gaberone Amendment April 1983
In Force: 60 days after 54 of the 80 States that were Party to CITES on 30 April
1983 have deposited their instruments of acceptance, and only in respect of

Parties which have accepted the amendment

South Africa is a contracting Party to this Convention, and the Bonn Amendment,
but not the Gaberone Amendment.
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The Decision Making Body of CITES is the Conference of the Parties (iCOR ,)

though several standing committees, including plants, animals and nomenclature

commi ttees exi st. Amongst t Mg e COPWs omamnyed
I mpl ementation of the pandBeotnhsicdeawveandomaop
amendment sto Appendicesland Illinacco rdance with Amticl e X'
Aireview the progress made towards the restor
the species included in Appendices |, 11, an

Amendments to the CITES may only be binding upon Parties which have
individually accepted such amendments 60 days after the deposit of an
instrument of acceptance. Thus a trade measure contained in such amendment
does not fallwithin thefias s et o wefinitiomof avideténsiab STO in terms
of Paragraph 31(i) of the Doha Declaration.

However, amendments (to Appendices | and Il) are applicable to all parties 90

days after date of notification between COP meetings or after COP meeting, save

where a Party makes a reservation in accordance with paragraph 3 of Article XV.

Accordingly, if a Party fails to make a reservation, any trade measure included in

any such amendment would be deemed to fall within the Paragraph 31(i)

mandate of Nnset out in MEAs©O, and provided
related obligation, it then qualifies as an STO to be considered as part of the

mandate.

A great deal has been said about CITESin Member submissions to the CTE in
the main due to the fact that it has been in force for a long time and many of its
Parties are also WTO members. It is seen as being particularly useful in
analyzing the interaction and thus the relationship between the existing WTO
Rules and STOs set out in this MEA.

Nevertheless, the divergence over how exactly to define an STO, becomes

evident even on a brief scan mivtables® he mem
relating to the MEAs and what they consider to be Specific Trade Measures. For

example, the US Submissionrefers to Article 11(4) of CITESas an STO, since it:
Aprohibits trade in specimens of species |
[l except i n accordance wi t h t yee thecMafaysiam t i on o
submisgdon states that in respect of this Article: ino speci fic trade me
prescribed. Action to be in accordance with the provisions. Not all

provisions specific and trade  -based. Principle rather than operative
provision. o

The Koreans also believe that Article 2 Aidescri bes onl vy t he g ¢
principles of the Convention 0 and thus it does not contain an STO.
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Once again, if the call is to be made as to the categorization of this article or

parts of it as STOs as the terms of this mandate require, then t he authors would

tend to agree with the US submission, since the wording of paragraph 4 of this
article is quiteclear: Al 1 (4) The Parties shalll not all ow
of species included in Appendic es I, Il, and Ill except in accordance

with the provisions of t HneourpiewetBieisaicleaConvent i c
obligation not to do something, or in fact an obligation to actually prohibit trade

under certain conditions, it does not need more specificity than this to be

deemed an STO. The remaining paragraphs of Article Il may be seen more as
Aprinciple rather than operative provisionso

Also then, as far as STOs under Article 11(4) or the remainder of the CITES is
concerned, the implementation of any trade prohibition ought not to become an
issue in terms of the WTO rules, provided that the prohibition falls within the

exceptions under these rules (Article XX of GATT), and its implementation is not
discriminatory or a disguised trade restriction.

Trade measures provided for at differing decision making levels by CITES
include:

(@) Trade measures that are legally binding (text of the Convention)
(b)  trade measures decided by the COP

(c) trade measures decided by the Standing Committee (SC) on behalf of the
COP

(d) trade measures recommended by the Animals Committee/Plants
Committee

(e) trade measures recommended by the Secretariat to the COP and SC; and
() stricter domestic trade measures adopted by the Parties.

The Chinese submission summarizes the CTES rationale ratherwel: iBas ed on
the rarity and degree to which a species is endangered, the treaty

stipulates explicitly and precisely the obligations that Parties must

comply with in international trade in three appendices on endangered

species. 0

The CITES regulates trade to address the environmental concern of protecting
threatened species in the exporting country mainly through trade restrictive
measures which require actions on the part of both the importing and exporting

countries, for example, trade in Appendix | species may only proceed through
the issuing of a permit by the exporting country based on a no n-detriment

63



finding, together with the issuance of an import permit by the importing country
confirming that the import of this species is not primarily for commercial
purposes, nor will the import be detrimental to the survival of the species.

Article I, which governs trade in species listed in Appendix I, that is, the most
endangered list of animals and plants, prohibits trade in these species save
under clearly defined circumstances, and based on a scientific assessment of
non-detriment. It is generally agreed that this Article is an STO.

Article 1V relates to species in Appendix Il of CITES, trade in respect of which
must be controlled in order to prevent the possibility of extinction. Import
permits are not required unless the importing country imposes stricter controls,
which it is entitled to do under Article XIV, but the export certificates should only
be granted subject to certain conditions, namely that trade is legal (in
accordance with CITES and not in contravention of the laws of the State of
Origin) and will not be detrimental to the survival of the species in the wild.

The Malaysian Tabl e as cont aernseofitheiview Annexur
that Article IV.6 is an STO, inthatitisa Aimandat ory requirement o
grant of certificate for introduction of any specimen of species in

Appendix Il . & The Un {*views alBparagraphs of Article IV as STOs.

The Malaysian table included in Annexure B hereto, holds that Paragraphs 2, 4, 5

and 6 are STOs. The Indian view advises that while numerous of the sub-

paragraphs do not contain trade obligations, they may be read together with the

main provisions, which in their interpr etation, do contain STOs.

Article V regulates trade in Specimens of Species includedin Appendix Il , and
prohibits international trade in these species unless upon prior grant and
presentation of appropriate permits or cer tificates in the case of import and re-
export. Those various sub-paragraphs that do not, in the opinion of India *?°
Acontain obligations, may be read together w

Generally, the consensus seems to be that Article V contains STOs, as does
Article VI, which provides for permits and certificates to be used for trade under
the Convention.

|t appears from the t abl ethereuin doegeneralnnexur e
consensus that Articles VIl onwards constitute STOs, in that some, notably

Articles VIII and XIV iawl & or Parties6 discretion as t
measures tU&. be takeno

Article VII lists the exemptions and other special provisions relating to trade in
species listed in Appendices I, Il, and lll. These are not specifically listed in the
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Matrix, to whi ch the authorsdé enquiry is confinec
whether these Articles are specific trade obligations per se.

Article VIII Provides for measures to be taken by the Parties to enforce the
provisions of the present Convention and to prohibit trade in specimens in
violation thereof. Measures which shall be included in achieving the latter are:

Art VIl (1) (a) to penalize trade in or possession of, such specimens or both .

Art VIII (1) (b) to provide for confiscation of or return to the State  of export of
such specimen.

I n the authorsdé view, and al s®ArnvVih@)tis of t he
clearly an STO- the wording is unambiguous, and prescribes the trade measures
to be used to fulfill the purpose of the convention. Yet the Malaysian, Korean and

Chinese submissions contained in Annexure fE
STO. This provides yet another instance in which the fine line of definition of an
STO can stall agreement , and in thée author

predisposes the negotiation to hairsplitting analysis which does not necessarily
bring any real benefit. The authors believe that the wording of Paragraph 31(i) is
the real problem here.'?In the end, all trade measures undertak en in pursuance
of environmental objectives under MEAshave an effect on trade, and ought thus
to be considered in respect of the relationship with existing WTO Rules in order
to determine the effect of a conflict between these two sets of international law.

Article VIII (2) provid es for the right of a Party to provide for any method of

reimbursement for expenses incurred in fulfilment of the provisions of the

convention. However the wording is permissive and allows the Party discretion as
to how to go about obtaining reimbursement , and thus this is not an STO.

Article VI II (3), in the US submission cont.
as an STO. The authors tend to disagree 1 the Article requires Parties: fit o
ensure that specimens shall pass through any formalities required for
trade with a minimum of del ay, [ é] may desi
enty [ éan&%dhall ensure all 1living speci mens

car ed f oWlile $ome of the latter requirements may relate only to
management and administrative issues, the opening sentence certainly relates to
facilitation of trade, however, there is no specific trade measure prescribed to
fulfill the requirement to prevent delay. Accordingly, we are of the opinion that

the goal of minimizing delay is not an STO.

Article VIII (4) provides for the manner in which confiscated specimens or

species are to be treated. Strictly speaking, it does not relate to trade, but
merely provides what should happen once the convention has been breached.
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Article VIII (5) (6) (7) and (8) relatetom anage ment of the convent |
andnot,i n the authorsodo view, specifically to tr

Article I X requires the Parties to designate competent scientific and management
authorities for the issuance and grant of permits or certificates in order to
achieve the purposes of the present convention. The authors believe that this
constitutes an STOT it is mandatory and specific to trade . Particularly when read
with the preceding provisions of the CITES. The US submission contained in
Annexur e fBO rshte ageet, ovhilea the Madaysian, Indian, Korean,
Japanese and Chinese submissions respectively disagree, or ignore this provision
entirely.

Article XIV provides for the right of Parties to adopt stricter domestic measures in

respect of specimens of species listed in CITES Appendices |, II, and 1ll, or even

in respect of specimens of species not listed in these Appendices. It also

provides, essentially that other international agreements entered into by a

contracting Party shall take precedence overthatcount r yés CI TES obl i ga
respect of Appendix Il listed species.

Obviously in respect of the former part of Article X1V, any measure so adopted
would need to pass the non-discrimination and transparency requirements of the
WTO Rules, and patrticularly GA'T Article XX.

Numerous resolutions and Decisions of the COP are included in the Matrix, many
of which are couched in fairly permissive terms and do not thus seem to be

STOs. However, instances of potential conflict with the principles of non-
discrimination and transparency of the WTO Rules may arise in instances where
species form certain countries only may be imported/exported, or where quotas

have been allocated which are not equivalent to Member States of the WTO.

One such instance is Resolution Confl 0. 14 ( Rev. CoP13) AQuot as
Hunting Trophies and Swhich isstrutto the Seientifis o n a | Us
Authority of a Partyto ihapprove permits if it i's satisf
being considered are from oné®of the foll owi

Once agan, the authors note that while CITES has been analysed in terms of
numerous Member submissions, this has been done only from an experiential
domestic trade and environmental policy formulation and coordination viewpoint,
and not in a manner which specifically deals with the relationship between
specific articles of the CITES and existing WTO Rules.
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4.2.4 Convention on the Conservation of Antarctic Marine Living
Resources ( iCCAML RO)

South Africa is a Party to this Convention, which was signed on 20 May 1980 and
entered into force on 7 April 1982.

Part of the Atlantic Treaty System, t hi s treatyds prietamdl e r e
prime responsibility  of the Antarctic Treaty Consultative Parties for the

protection and preservation of the Antarctic environment and, in

part icular, their responsibilities under Article 1X, paragraph 1(f) of the

Antarctic Treaty in respect of the preservation and conservation of

l iving resources in Antarcticao.

The Decision Making Bodyis the Commission for the Conservation of Antarctic
Marine Living Resources (the Commission). Thisbody shall: identify conservation
needs and analyse the effectiveness of conservation measures, formulate and
adopt and revise conservation measures on the basis of the best scientific
evidence available; implement the system of observation and inspection; carry
out activities as are necessary to fulfill the objective of the Convention.

Amendments to the Convention enter into force upon receipt of instruments of
ratification, acceptance or approval from all the Members of the Commission.
Amendments shall enter into force as to any other Contracting Party when notice
of ratification, acceptance or approval by it has been received. Where no such
notice is received within one year from the date of entry into force of the

Amendment through the former provision, the Party failing to give such notice is
deemed to have withdrawn from the convention .

Therefore any STOs contained inamendments will, after one year, generally fall
within the definitonof fas set out i n MEAsSO

The Matrix states that the Convention itself does not contain trade measures, but

then lists certain trade-related measures adopted as binding Conservation
Meaaures by the Contracting Parties, for example, Conservation Measure 1002
(2004), which requires Contracting Parties to prohibit its flag vessels from fishing
in the Convention Area unless licensed or permitted to do so in such a manner as
to give effect to the conservation measures and requirements under the

Convention. The requirement that infringements of these conditions be
investigated and dealt with in accordance with national legislation, may result

indirectly in trade restrictions, though clearly this cannot be considered an STO i

it is not specific to trade, although it is an obligation to pro hibit certain

behaviour, namely fishing, which results in a constraint to trade in such fish.
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However, Conservation Measure 1805 (2004) might be classified as an STO -
the Contracting Parties being required to identify the origin of a species imported

into or exported from its territories and to determine whether this species was

caught nin a ma n rthe CCAMLRB ncsnisesvatiern measweéd
Dissostichus Catch Documentation, and where necessary, export validation and
re-export validation certificates must accompany such catches to enable the
conservation measures to be implemented.

Once again, restrictions on the trade in catches of particular Member States of
the WTO which might be seen to contravene this Convention, might be open to
challenge on the basis of discrimination against that WTO Member, unless the
trade restriction can also be found to fall under the WTO Rule exception, such as
Article XX, for example. However, whether such a measure would satisfy the
Chapeau of Article XX, would be questianable. It is in such circumstances, where
potential conflict between the two systems arises.

425 Convention on Biological Diversity (ACBDO

This Convention aims to conserve biological diversity, to promote the sustainable
use of its components and the fair and equitable sharing of the benefits arising
out of the utilization of genetic resources.

It entered into force on 29 December 1993. South Africa is a Party.

The Decision Making Body is the COP supported by working groups and by the

Subsidiary Body on Scientific, Technical and Technological Advice Parties must

individually ratify / approve / accept each amendment . |f they fail to do so they

shall be considered non-Parties in respect of this amendment, thus any STO

included in an Amendment/Protocol which has not been accepted/adopted or

approved by a Party, cannot fall within the Paragraph 31(i) mandate as strictly
speaking it falls outside of the definition
Party, and such Party will also be a non-Party in respect of this amendment.

This Convention does not explicitly refer to nor does it prescribe specific trade

measures 1 generally the Parties are given discretion regarding the

i mpl ement ation of trade measures to give eff
reliance is made upon future COP decisions (Art 16 and 19) to provide the

specificity required to bring the measure into the STO definition.

The Korean submissior®® highlights the trade sig nificant measures of the CBD as
follows:

fArticle 8(j)) gives a general des cription of the objectives of the

Convention; all ows for Partieséo di scretion
measures;
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Article 10(b) Is mandatory in nature but not specific, as Parties can

have discretion concerning implementation measures [each Party shall as

far as possible and as appropriate €& adopt
biological resources to avoid or minimize adverse mpacts on biological diversity].

Article 15 [access to genetic resources for environmentally sound uses by other
Contracting Partieg. Is not specific concerning the PIC [prior informed
consent] procedures (in comparison to those in the Basel Convention

and the PIC Convention ). COP decision on the Bonn Guidelines is not
mandatory.

Articles 16,19 are currently not specific [they relate to the intellectual
property aspects of access to genetic resources for use in patents, ie through PIC
and benefit sharing, and transfer of technology relevant to the conservation and
sustainable use of biological diversity; as well as ensuring effective participation
in biotechnical research activities by Contracting Parties providing such genetic
resources However, future COP decision can elaborate them.

Article 22 stipulates general principles. [The provisions of this Convention
shall not affect the ri ghts and obligations of any Contracting Party deriving from
any existing international agreement, except where the exercise of those rights
and obligations would cause serious damage or threat to biological diversity]. 0

The above article is important in re spect of the relationship between MEAs and
existing WTO Rules, however, discussion thereof would likely fall outside of the
Paragraph 31(i) mandate, since it is clearly not an STO. The requirement that
this Convention should not interfere, for example, wit h TRIPS provisions relating
to the patentibilty of biological resources currently without the need for Prior
Informed Consent of the providers of Traditional Knowledge or biological
resources, is an important issue in intellectual property arena at this ti me.

The interface between the CBD and TRIPS in this area is currently hotly debated.
It is also of great i mportance to South Afri
tremendous biological diversity. COP Decisions 1V/15; V/16 and V/26B,
encourage further cooperation between WTO, WIPO and the CBD to further
explore the interrelationship between TRIPS provisions and the provisions of this

MEAfiwi th a view to promoting increanded mutu
integration of biological diversity concerns and the protection of
i ntell ectual progperty rightseé]

It is to be noted that domestic implementation of measures requiring PIC and
certain requirements relating to satisfactory benefit sharing arrangements with
holders of TK or biological resources in pursuance d the objectives of the CBD
may well contravene TRIPS provisions relating to patentability of such products

69



or products made with such biological resources. Clearly this is an area were the
interface between indirect trade measures (IP provisions) impacts on the ability
of products to be patented in that territory, and may result in a dispute. Once
again, however, this discussion falls outside of the paragraph 31(i) mandate
since there is no STO.

4.2.6 Cartagena Protocol on Biosafety

Adopted by the COP of the Camvention on Biological Diversity on 29 January
2000. Entry into force: 11 September 2003. South Africa is a Party.

The Decision Making Bodyis the COP serving as the Meeting of the Parties MOP

to this Protocol, and is empowered to: fmake r ecommendanyi ons on
matters necessary for the implementation of
form and intervals for transmitting information to be

submitted; éconsider and adoptéamendments to
annexes, € any aandx@s to this Rratdcol, that are d eemed
necessary for the implementation of this Pro

Article 29 of the CBD applies to amendments of the Cartagena Protocol. Thus,
Parties must individually ratify / approve / accept such amendments. Any
Contracting Party not accepting/ratifying/approv ing the amendment, will not be
bound to such amendment. Any STO included therein fdls outside of the
definition ias set 0 U, tand isroutsidéE & she scope of the mandate
discussion under paragraph 31(i) of the Doha Declaration.

However, there is no information of the position relating to acceptance or

otherwise by individual Contracting Parties of any amendments/COP decisions in

the Matrix, so it is impossible to determine which of the amendments/COP

decisions are in force, or fall within the definit i on @A s et dnudspectaf MEAS 0,
South Africa. This is a common problem with the Matrix, and wherever

necessary, the authors have approached these amendments/decisions as if they

have been accepted by South Africa.

The right of Contracting Parties to take action that is more protective of the
conservation and sustainable use of biological diversity than that called for in this
Protocol is outlined in Article 2:4. It is not an STO, though the implementation of
this right by a Contracting Party will be s ubject, at the very least, to the WTO
principles of non-discrimination and transparency, and thus here is an
opportunity for conflict.

Trade related measures regarding the application of the Advance Informed

Agreement (AA. 1T . A0) p r oActicled 0.0,e/8, 8a%1e9.2cont ai ne
9.4, 10, 11 (1,2,5) and 15, which contain Specific and mandatory trade related
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provisions relating to the notification and decision procedures for the first
intentional transboundary movement of a Living Modified Or g a n i Ls MO @)
intentional introduction into the environment of the Party of import. Where an
LMO is identified by a decision of the COP Serving as MOP to this Protocol as
being not likely to have adverse effects on the conservation and sustainable use
of biological diversity, taking also into account risks to human health, the AIA
shall not apply to intentional transboundary movements of such an LMO.

Article 15 requires that Parties ensure that risk assessments be carried out in a

scientifically sound manner, in accordance with annex Il and taking into account

recognized risk assessment techniques. This is not necessarily an STO, since it
affects trade indirectly, and the definitio
leaving some level of discretion to the Party making use thereof. However, it is in

this area that abuse of the risk assessment mechanism may allow disguised

trade restrictions to occur.

Article 16 also deals extensively with measures based on risk assessment, which

shoul d b e (2)tartipecestentdnecéssary to prevent adverse effects of the

LMO on the conservation and sustainable use of biological diversity, taking also

into account, the risks to human healthe ( 3) Eac h Il Rrdeavoyr tos h a

ensure that any living modified organism wheth er imported or locally developed,

has undergone an appropriate period of observation that is commensurate with

its life-cycle or generation time before it is put to its intended use. 0 The authors

are of the view that these measures are trade related, but n ot specific, and in

the second case, also not necessarily mandat

Article 18(1) contains an STO in that the Parties SHALL take necessary measures
to require that living modified organisms that are subject to intentional
transboundary movement within the scope of this Protocol are handled,
packaged, and transported under conditions of safety, taking into consideration
relevant international rules and standards. Art 18(2) (b) and (c) contain specific
trade obligations relating to inform ation to be contained in the documentation
accompanying LMOs, though Art 18(2)(a) leaves the specificity to subsequent
COP/MORP decisionwhich as discussed below, is permissive in language and thus
does not create an obligation.

Article 26.1 provides for the right of Parties, which MAY take into account socio-
economic considerations while reaching an import decision. It is clearly not an
STO.

All the above notification and documentation requirements naturally have trade

implications. However, provided that the principles of the WTO system of non-
discrimination and transparency, and the SPS Agreement are not contravened in
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pursuitoft he i mpl ement at i oobjectwds, there eughPto loetlittec o | 6 s

conflict, as it is unlikely that like products would be treated differently.

Decision BSI/6 does not contain any obligations T the wording is permissive i

Aurgeso, fArequestso and fenco-UlR asgeatally and
only contains a work program of the COP/MOP.
4.2.7 International Tropica | Ti mber Agr eemdgin force(iil TTAO)

April 1994 7 South Africa is NOT a party)

South Africa is not a signatory to this Convention. The authors, in tending to
adopt the more conservative interpretation of paragraph 31(i) of the Doha
Declaration, are of the opinion that South Africa, as a non-party, cannot be
prejudiced by trade measures taken in respect of this convention, and that
should this occur, she has recourse to the WTO Dispute Settlement mechanisms.

The Treatyiseeks t o pr omot erademtrepicah tanber,dhe a |
sustainable management of tropical forests, and the development of

tropical forest industries through international cooperation, policy

work and projecd®d activities. o

The Decision Making Body is the International Tropical Timber Council (ITTC).
Parties must individually ratify / approve / accept prior to entry into force

through acceptance by specified number of acceptance documents by Parties if
they fail to do so they shall cease to be a party unless Council decides to extend
the period of acceptance for that Party.

Article 1 contains various measures, some trade related, which aim towards a
more sustainable, non-discriminatory and transparent international timber
market. There are no specific measures prescribed, thus no STGs are contained
here. The measures and aims of this Convention seem to coincide well with the
overriding principles of the WTO Rules and System, thus it is likely that this
interaction ought to work well.

Article 36 in fact specifically requires that no im plementation measures relating
to a ban or restriction in international trade in imports of and utilization of timber
and timber products may be taken.

4.2.7 UN Fish Stocks Agreement  (In force: 11 December 2001)
This Convention seeks to ensure the long-term conservation and sustainable use

of straddling and highly migratory fish stocks by requiring coastal States and
States fishing on the high seas to cooperate for these purposes.
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The Decision Making Body: Review Conference convened by UN Secretary
General Parties must individually ratify / approve / accept amendments.

Articles 17.4 and 33.2 both refer to the mandatory taking of measures to deter
the activities of vessels flying the flags of non-parties which undermine the
effective implementation of the Convention, though no specificity is mandated,
other than that such measures should be consistent with this agreement and
international law.

Article 23 (1) provides for the right

accordance with international law, to promote the effectiveness of subregional ,

regional, and gl obal conservation and

are constrained form discriminating in form or fact against the vessels of any
state. Again Parties are not prescribed any specific measures to ke taken.

Article 23 (3) provides that Parties MAY adopt regulations empowering the
relevant authorities to prohibit landings and transshipments under certain

circumstances. Interestingly, this provision seems to directly contradict the above
non-discrimination provision of 23 (1), as in fact, do articles 17.4 and 33.2.

4.3 CHEMICAL AND OTHER INDUSTRY GROUP

4.3.1 Montreal Protocol on Substances that Deplete the Ozone Layer
(AMontreal Protocol 0)

The Montreal Protocol was signed on 16 September 1987, and entered into force
1 January 1989. It is part of the framework Vienna Convention for the Protection
of the Ozone Layer, and has been amended four times:

First Amendment (London): 29 June 1990 Entry into Force: 10 August 1992
Second Amendment(Copenhagen): Novenber 1992 Entry into Force: June 1994
Third Amendment (Montreal): September 1997 Entry into Force: November 1999
Fourth Amendment (Beijing): December 19999 Entry into Force: February 2002
The Decision Making Body of the Vienna Convention is the Conference of the
Parties (COB. The Decision-Making Body of the Montreal Protocol is the
Meetings of the Parties (MOP). The provisions of the Vienna Convention relating

to its Protocols shall apply to the Montreal Protocol. Any Amendments to the
Vienna Convention a the Montreal Protocol must be individually ratified, or that
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Party shall be treated as a non-Party for the purposes of trade in the relevant
substances controlled by the particular amendment.

The Australian submission*?considers the success of the Montreal Protocol to be
attributable to its science-based, participatory approach to decision making. Its

assessment that the relationship between WTO Rules and this MEA is working is
based on the following:

ADeci sions to add Ssubstances s dist ofh e Mont t
controlled substances are informed by scientific and technical

assessment of prospective controlled substances prepared by the

Protocol 6s Scientific Assessment Panel ( SA
Economic Assessment Panel (TEAP) of the Protocol. The P anels
comprise experts from throughout the worl d. o

Prior to the assessment stage, any submission that a substance is potentially
ozone-depleting is followed by a thorough information gathering exercise
involving the Parties. Thereafter the SAP and TEAP pr@are scientific and
technical assessments of the substance informed by the latter information from
Parties as to quantity produced, where produced, and purpose for which the
substance is marketed.

Thereafter, ion t he basis of t [thaty the Rastiesedscglene nt s
whether a substance poses a significant threat to the ozone layer, and

therefore warr ant s addi tion t o t he Protocol 6s
substan®es. o

Additionally:

AGi ven the magnitude of [dbligaionsgpto phase touta | i mpa
production and consumption, and restricting trade in substances with non -

Protocol Parties] on Parties, a decision to add a substance to the

Montr eal Protocol 0s I i st of controll ed S L
amendment to th¥ Protocol 0.

The reason for the successful interaction between the STOs and other trade
measures in this MEA, and the existing WTO I
the effectiveness of the amendment procedure, which requires the Parties

receive 6 monthsd noti ce afsubstancp,nthatpiocAsldd deci
Parties are entitled to participate in the negotiations on the proposed

decision, which must be adopted by consensus or at least a two -thirds

maj ority of al | Parties present and voting.
the additional safegu  ard that a Party is not bound by a decision to add
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a substance until they ratify the Amendment incorporating the
decision.

However, the authors believe that scope for conflict exists here, due to the non -

Party impact which the Amendments may have. However, the discussion on non-

parties is constrained by the Paragraph 31(i) mandate, and thus this is yet
another instance where the freal meat o as
relationship between MEAs and WTO Rules fails to be specifically addressedyet

it is in this realm that the problems may arise, since issues of non -discrimination

against substances which a non-Party to a MEA wishes to trade with, but cannot

due to decisions taken outside the WTO.

Article 4 fAContr lardfi stdedcdyhte Korean bubnNssion
is an STO ASti pul at es precisely the measures

export and import ban of trade in ozone -depleting suBdheances.

Japanese submission also categorizes it as an STQwithin their first category of
trade measures, namely, iil) The trade measure in question is explicitly
provided for as mandatory u nder an ™E Abinese submission

categorizes Article 4 (a) (b) and (c) as STOs, in that they contain: ir i gi d tr ade

restrictions on ODS, ODS production, ODS Techn ology etc, between

t
0

Parties and non -Parties [which are] speci fi¢c and merJdatory. o

India and Malaysia agree.

This Article seems to have elicited clear agreement by those making submissions
of its STO nature, one of few instances of unanimous agreement, at least
amongst those which have submitted tables of comparison. The Article requires a
ban on specific exports after the phase-out date, and provides for a licensing
system for import and export of substances in Annexes A,B,C and E!*

Most of the provisions in the Article relate to the banning by each Party to the

Protocol of controlled products (including products made from such controlled

products) imported from, or exported to fiany St at e not Party
Pr ot o toHowever, the question remains: how does a ban on imports or

exports of ODS products by non-parties, which may be WTO members, relate to

the non-discrimination principles of the WTO Rules? The mandate on Paragraph

31(i) specifically excludes negotiations around non-Parties, whose rights may not

be affected by this negotiation, though this issue, once again, is a likely area

where conflict may indeed arise.
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4.3.2 Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal

The aim of this Convention is fit o protect human heal t h
environment against the adverse effects which may result from the
generation and management of hazZ%rdous and o

The Basel Mnvention entered into force on 5 May 1992 . The Basel Protocol on
Liability and Compensation for Damage Resulting from Transboundary
Movements of Hazardous Wastes and their Disposal is not yet in force. South
Africa is a Party to the Basel Convention, but not to the Basel Protocol on
Liability.

The Decision Making Body of the Basel Convention is the Conference of the
Parties. Parties must individually ratify / approve / accept or confirm
amendments before such amendments become applicable to them as Parties.
The Ban Amendment, which is not yet in force, prohibits immediately exports
from countries listed in Annex VII to all other countries of hazardous wastes
intended for final disposal, and to prohibit transboundary movements from
Annex VIl to non-Annex VIl countries of hazardous wastes intended for recycling
or reuse as of end 1997.

Ingener al , on a narrow i nter putetMgAsS ,onamyf JhHhe@e t
or trade measure/obligation contained in an amendment to this convention which

as not been accepted by a Party, cannot create obligations for that Party in

terms of the Paragraph 31(i) mandate.

Article 3 requires Parties to provide information and keep it up to date, of the
wastes it considers hazardous under its national legislation and of any
requirements concerning transboundary movement procedures applicable to
such wastes. The authors concur with Malaysia, India ,Korea, Japan and China,
that the provisions under this requirement are not trade specific, and thus do not
contain STOs.

Article 4 A Ge n ecqorddin générdl iobligationso regading the
transboundary movement of hazardous wastes. The US submission lists Arts 4
1), 2) (e), () & (9), (6), (7), (8) (9) and (10) as STOs.

The Malaysian submission lists Arts 4 (1)(b)&(c) requiring mandatory prohibition
of import/export of hazardous wastes via notification through Art icle 13
procedures as an STO. Atrticle 4(6) is also an STO in their view, as it contains a
mandatory prohibition on export to areas south of 60 degrees lat , as is Article
4(7)(c), which contains requirements to be included in mandatory movement
document. Article 6(1),(2), and (3) are seen as STOs, as they contain mandatory
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requirements relating to notification by the exporting party, a written response to
grant consent or deny permission or to request information by the importing
Party, and written confirmat ion from the importing party, which must contain
specific information on consent and the existence of a contract.

Articles 6(4), (9) and (10) are seen as non-STOs, as they include discretionary
measures, and measures in respect of private individuals required in the
movement process, and are related to administrative procedures.

The I ndian submission holds, correctly,
is not an STO, but rather provides the right of the Parties to ban the import of
hazardous waste, provided that the other Parties are duly informed thereof. Art
4(1)(b), (c), 4(2)(e), 4( 6), (7)(c), (6)(1),(3) and 8 are held to contain trade
obligations, however, some like Article 4(8) lack specificity on sound
environmental disposal pursuant to the obligation imposed to re-import
hazardous waste if the transboundary movement cannot be completed.

The Australian submission mentions this Convention, together with the Montreal
Protocol, POPS, PIC and CITES, as successful due to the scienebased,
participatory approaches to decision-making.**°

The authors consider that this Convention due to its limited and uniform impact
upon hazardous wastes, would generally be less likely to result in conflict, since
trade measures against prohibited substances of this nature are likely to be
implemented in a non-discriminatory manner. However, the bans in respect of
the movement of exports of HW from certain listed countries to others might be
seen to be discriminatory if the intended importing country wanted to participa te
in the economic trade in HW 1 for example, COR3 (Geneva 1995) bans
hazardous wastes exports for final disposal and recycling from Annex VII
countries to non-Annex VIl Countries. The latter case seems to be playing itself
out in COP-4 (Kuching, 1998), wherein Israel, Slovenia, and Monaco applied to
join Annex VII.

4.3.3 Rotterdam Convention on the Prior Informed Consent Procedure
for Certain Hazardous Chemicals and Pesticides in International Trade
(API C0)

This Convention entered into force on 24 February 2004. South Africa is a Party.

The purpose of this Convention is put, in a nutshell, as: fiChemicals subject to
the Convention may be exported only in accordance with an informed decision

by Importing Parties**°. 6

The Decision Making Bodyis the Conference of the Parties, which is tasked with
the continuous review and evaluation of the implementation of the Convention,
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and the establishment of subsidiary bodies required for the implementation of
the Convention, such as the Chemical Review Committee, which m&kes
recommendations regarding the chemicals made subject to the Convention.

Parties must individually ratify / approve / accept amendments before they

become binding on such Parties. Thus an amendment which contains STOs but

which has not been not accepted cannot fall within the definiton ifias set out ir
ME A $oothat Party.

However, an intended amendment is made available to Parties six months prior
to the COP in which a decision will be taken on its adoption, in respect of which
decision of adoption every effort is made to achieve consensus.

The Preambe to this Convention is one of few which deal directly with the

interrelationship between the environment and trade: A é Recogni zing that
trade and environmental policies should be mutually supportive with a

view to achieving sustainable development eEmphasizing that not't
in this Convention shall be interpreted as implying in any way a change

in the rights and obligations of a Party under any existing international

agreement énot intended t ohy betweent this a hier a
Convention and other international agreement
human heal t héand t he environment against

impacts for certain hazardous chemicals and pesticides in international
tradeéeo

Articles 5,6,7, and 8 provide trade related measures in respect of the Prior

Informed Consent procedure required in respect of chemicals listed in Annex lIl.

Art 5(1) and (2) are the only provisions listed by the US as being STOs, as they

Agovern the procedures sftari ch@mnedceoni catgeér e
|l ndi an submission suggests that Articles b5,
measureséany obligation relating to them wc
decision of the COP"TfheKoteansubmissibrelistcAttidesii cal s. o
5-8 as STOs, but not 9, which it believes is merely the delisting procedure for

chemicals under the annexes. The Japanese submission does not deal with these

articles.

Once again, it becomes clear that the listing of provisions as STOs or not appears

to be somewhat of a Ahit and misso affair,
an STO is from the outset, the time spent on analyzing each MEA in this

subjective manner, while perhaps providing clarity on the fact that there is no

agreement on what constitutes an STO, seems to be leading to circular

reasoning with little real benefit.
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The authors initially though it might be useful to compare the tables included in
Annexure fABO hereto in order to obtain some
the STO definition, however, as has been pointed out time and again in this
paper, a comparison of some six tables submitted by Members, merely reaffirms
the lack of any consensus. It was thought that there would be several instances
where a particular article in an MEA would be uniformly selected as an STO, and
that then what would be required is closer scrutiny of those where there is a
difference of opinion. This was not to be, as even the items which we would
have thought were fairly obvious STOs, were not uniformly selected. This brings
us back to the recent admonishment of the CTE that Parties now begin to give
serious thought to the nature of the outcome which they expect from this
negotiation. **?

Once again, perhaps the best way forward here is to re-look at the wording of

paragraph 31()? Al t ernati vel vy, a for mal agreement 0
needs to be agreed, as wel |l as what constit
ought to be agreed upon before more effort is expended in various different

directions and the negotiation continues to fail to produce an acceptable result.

The US submissiort*® also holds that Articles 10(2),(4),(5),(7),(8) and (9) are
STOs, since t hey Agovern obligations i n r
c h e mi cThd Isdiard submission holds that Article 10(4) merely provides for
the fAright of a Party to arrive at a decisio

Article 10(9), clearly an STO, provides for a necessary interface between this
MEA and the WTO Rules relating to discriminatian, since any Party which has
taken the fdecision not to consent to the import of a chemical or to
consent only under specified conditions SHALL, if it has not already
done so, simultaneously prohibit or make subject to the same

conditions: (a) Import of th e chemical from any other source ; and (b)
Domestic production of the chemical for dome
Article 11 governs fdobligations in relat:.

0
Il 11 6, though the authors are of thsSd0,opi ni o
as the Parties are to take discretionary A
appropriate |l egislative measureso rather tha
obligations contained herein. Article 11(2) contains an STO in that the Parties are

clearly obliged to prevent the export from their territory of any chemical listed in

annex lll to an importing Party which has not transmitted a response or has

transmitted a response without an interim decision, except under certain clearly

defined circumstances

n
n
a

Article 12 requires an exporting Party to comply with specific and mandatory
export notification procedures toward the importing Party. Article 13 deals with
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mandatory export documentation requirements (1) and safety data sheets (4)
and (5), and then provides, in sub-paragraphs (2) and (3), for discretionary
labeling legislation relating to the provision of information on health and
environmental risks and hazards of the chemical being exported.

Article 15 allows for a right of the Parties to take more st ringent action than is
required under the Convention. Obviously, such measures would be open to
challenge if they are contrary to the rights and obligations of Members of the
WTO.

The only decision listed in the Matrix to which the authors are limited in t erms of

this mandate, is Decision RG1/ 15 entitl ed ACooperation wit./
not to STOs, but more to the attendance of the Secretariat at WTO meetings in

the capacity of observer. Amongst other more standard cooperative wording

contained in (a) (b) and (d) and (e), paragraph (c) interestingly states that the
Secretari at toensureéhqtatalstimesdt : flpresumably the WTO

CTE in Special Session] does not provide an interpretation of the

provisions of t Hehis€eemsvetmetauttons to be against the

spirit of cooperation espoused in the preamble.

Nevertheless, the PIC has been included in t
interactions, in the main, due to the inclusive nature of the decision -making
process, and the science-based nature of such decision making.

The US notes that: it he extent to which an MEAOGs pro
objective criteria and scientific input in making decisions (with full

opportunity for input by all Parties and for the collection of informatio

from reliable sources) contributes to the M
significantly reduce the likelihood of disagreement among Parties
concerning an export restrict Fbased and addi ti
participatory decision -making processes, these MEAs require varying

degrees of consent regarding changes to the scope of the export

restrictions, and additionally, provide opportunities for Parties to opt

out of changes to the scop® of export restr.i

4.3.4 Stockholm Convention on Persistent Organi c Pollutants ( A POPs 0)

Intended to reduce or eliminate the release of Persistent Organic Pollutants
(POPs) into the environment, the Convention entered into force on 17 May 2004.

South Africa is a Party.
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The Decision Making Bodyis the Conference of the Parties. Amendments to the

Convention must be ratified /accepted/ adopted by Parties individually, thus an

unaccepted amendment will not fall within definitonof ias set oufdr i n MEA
Party which has not accepted/ratified/adopted said amendment.

The success of the POPsthus far is attributable, as submitted by the US **to the

importance of a strong national coordinating process in the US, whereby: i ét h e

US delegation identified and discussed instances where a proposed

mechanism could raise trade policy impli cations, but worked together

to find equally effective alternatives that met the objective and

reduced trade -r el ated concerns [ é] Wor ki ng toget he
able to tailor and propose measures that took into account

environmental and health objectives, as well as trade -related

c o n c e rimrespect of the trade in DDT, for example].

The Persistent Organic Pollutants Review Committee advises the COP on
chemical assessment and management, and recommendations are made as far a
possible by consensus, altermatively if consensus has not been possible, with

three-fourths majority vote of Parties present and voting.

The Preamble of this Convention also makes specific reference to the mutual
supportiveness of this and other international agreements in the field o f trade
and environment.

The US table™® lists only Articles 3(1)(a)(ii); 3(2)(a); 3(2)(b)(i) and (ii) and

3(2)(c) as STOs whichigovern obligations concerning t
import of listed chemicals (as among Parties) and Annex A, Part Il,

Paragraph (c) ( as P ar tThesKerkan table agrees that 3.1 and 3.2 contain

trade obligations which may be defined as STOsi t hey fAsti pul ate expl
mandatory restrictionso. However, the point
to give the phrhgesdbendi dos pasproviddd in2ani ng,
must come from a reading of Article 6(1)(d). The Japanese table lists only Article

3(1)(a)(ii) and 3.2 as STOs.**

With regard to the interaction of the STOs or ordinary trade obligations of this
MEA and the existing WTO Rules, Article 3 (1)(a) and (b) take into account the
non-discrimination principles of the WTO in that not only are importation and
exportation of listed chemicals to be eliminated, but local production and use
thereof must also cease. Accordingly, it is unlikely that like products from WTO
Members will be treated unequally.

Article 4 provides the Parties with a right to register as having specific
exemptions listed on Annex A or B. It is couched in permissive language, and is
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thus not an STO. Similarly Article 8 provides the procedure for Parties to exercise
their right to list a chemical (POP) in Annex A, B or C.

4.3.5 United Nations Framework Convention on Climate Change (In
force i 21 March 19941 South Africa is a party) and Kyoto Protocol  (In for ce
T 16 February 20057 South Africa is a party)

The Decision Making Body of the UNFCCCis the COPR Parties must individually

ratify / approve / accept amendments, thus if a Party has not accepted an

amendment it is a non-Party for the purposes of the amendment, therefore,

STOs included in an unaccepted amendment MEA would not fallwi t hi n fAas set
out in MEAsDO

4.3.6 Kyoto Protocol
The Decision Making Bodyis also the Conference of the Parties sening as the

MOP i COP/MOP Parties must individually ratify / approve / accept
amendments, with the same outcome as with regard to UNFCCC.

The UNFCCC ams toist abi |l i ze greenhouse gas concen
atmosphere at a level that would prevent dangerous anthropogenic
interference with tH® climate systemod.

The Kyoto Protocol shares the general framework and institutions of the UNCCC,

and its ultimate objective and principles. Itis ia st ep towards achievi
objective of the Convention by reducing emissions from Annex | parties

[as listed in the UNCCC] 8°

The Caradian submission™® holdsthat i ét here is nothing in the
the Kyoto Protocol that could be considered an STO. Therefore, at this

stage, we do not believe that any issues raised by the UNFCCC and the

Kyoto Protocol are within the mandate of paragraph 31(i) of the Doha

Decl aration. o

Nevertheless, the Matrix includes this convention, in the main, for the reason
that Aacti ons of countries implementing the UN
i mplicatlionso.

However, the UNFCCC specifically states thati Me a s ur e s totcarbat n

climate change, including unilateral ones, should not constitute a

means of arbitrary or unjustifiable discrimination or a disguised
restriction on i nt kusesdanguage ahich nay bedsaidto

reflect a mandatory outcome in article 4.2(a), namely that i Each of t hese
Parties SHALL adopt national policies and take corresponding

measures on the mitigation of climate change by limiting its
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anthropogenic emissions of greenhouse gases and protecting and
enhancing its greenhouse gas sinks and reservoirso.

Once again, the expansion of the definition of an STO will determine whether the
implementation of the UNFCCC will have trade implications or not. Should a
conservative, narrow interpretative approach be used, then one would agree
with the above Canadian view, namely that this convention falls outside of the
strict interpretation of the mandate of Paragraph 31(i), thus the trade measures

potentially wundertaken in order to achi

be consi dewitherdhe I8ebring sf the mandate of paragraph 31(i).

In addition, the interpretation of the phraseiset out i n MEAsO

here 1 as amendments to the UNFCCC may be adopted at an ordinary session of
the COP (Article 15). It is possible that amendments may be made which have
an i mpact on trade and which could

interpretation of the phrase s et out in MEAs O can

consequences through the automatic inclusion of such future COP decisions into
the meaning of an MEA Nevertheless, there is still a further protection against
the imposition of such trade measures in that a Contracting Party would still
need to adopt the amendment in order for it to become applicable.

The implementation Protocol of the UNFCCC, the Kyoto Protocol, also introduces

wh at coul d, given a wide interpretation

introduce STOs in the form of a desired, mandatory environmental outcome - Art
2 (3) (see p88 Matrix) .

Nevertheless, the authors cannot impose the above narrow interpretations
unilaterally, despite our sense that due to policy space considerations, and due
to the need to more closely examine the actual affect on South African trade of
the implementation of the UNFCCC and its Kyoto Protocl a cautious approach
ought to be used. However, it will be useful to examine the South African

experience of the negotiation and implementation of this convention, though
several of the counterpart group felt that the initial questionnaire (see Annexure

A) went outside of the IDC mandate in requesting commentary on the South

African experiential view of the negotiation and implementation of the MEAs, and
thus did not respond to this part of the questionnaire.

A brief analysis of 8)lakbwsUWiNdreG 6fdartieAwith i

regard to implementation measures, while broadly requiring them to adopt
national policies and corresponding measures on the mitigation of climate
change, by limiting anthropogenic emissions of greenhouse gases and protecting
and enhancing greenhouse gas sinks and reservoirs.
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The Kyoto Protocol in Art 2.1 mandates Parties to achieve quantified emission
limitation and reduction commitments by, amongst other things: implementing or
further elaborating policies and measures to promote sustainable development
through, for example, promotional efforts including fiscal incentives, tax and duty
exemptions and subsidies, and enhancement of energy efficiency in relevant
sectors of the national economy, promotion of sustainable for ms of agriculture,
research and promotion and development and increased use of new and
renewable forms of energy, etc, none of which are STOs, as they are left to the
Partiesd6d discretion. The domestic i mpl ement e
foul of WTO Rules, including subsidy reduction commitments, and in the field of
agriculture.

Article 2.3 requires Parties to implement policies and measures under this article
in such a way as to minimize adverse effects of climate change, effects on
international trade, etc, however, it requires an outcome, but does not prescribe
the measure to achieve the outcome. Accordingly it is not an STO.

Articles 6,12 and 17 provide for t hree mec
objectives may be achieved. No implementation measures are prescribed, though

Decisions of the COP/MOP contain more specificity as to guidelines for the
implementation of Art 6, modalities and procedures for the CDM, and guidelines,

rules and modalities for emissions trading.

The ability of a country to benefit from emissions trading may become

dependent upon its adherence to the Protocol and UNFCCC, which may result in
discriminatory treatment of its like products, and thus this may result in conflict.
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5. CONCLUSION AND THE WAY FORWARD TOWARDS A SOUTH AFRICAN
NATIONAL POSITION ON THE RELATIONSHIP BETWEEN MEAS WITH
SPECIFIC TRADE OBLIGATIONS AND THE WTO RULES

The concept of sustainable development through the protection and conservation
of environmental resources has taken a major role in the trade environment
since the establishment of the WTO during the Uruguay Round of 1994. Since
then, further and ongoing international commitments to the principle were made

at t he 1992 i Eathet N C®nfarence too Environment and
Development in Rio and also at Johannesburg some ten years later during the

Worl d Summit on Sustainable Development ( iWS

To some extent, there has been a perceived dichotomy between the

ifimercantilistso and t he fenvironmentali st so

liberalization (and globalization) of trade was seen by the environmental lobby to

i ncrease the destruction of t he eart hods r e s

gain. Environmental measures, on the other hand, are often perceived to be
underhanded methods of preventing market access to the mercantilists. The fact
of the matter is that the latter perceptions by both side were (and are) not
always incorrect.

Mor eover, due to perceptions that Agreeno i

to the developed nations which have attained sufficient wealth after initially
despoiling their environments to be able to reconstitute such environments, and
an el aborate Anewo trade barrier to
devel oped country mar ket s when pehitige
advantage through high environmental standards and access to environmental
technology, the majority of developing countries strongly resisted the formal
inclusion of environment in the trade debate *°%,

However, the position has changed since the commencement of the DOHA
Round, and the WSSD held in Johannesburg, when developing countries rallied
behind the sustainable development concept and have been supporters and even
instigators of many international environmental agreements.

Nevertheless, they are still against the inclusion of environment in the general
trade negotiations of the WTO, being of the view that the WTO agenda is overly
trade biased and thus is the inappropriate forum to take environmental matters
forward. In particular, the concern i s that environmental agreements will be
subordinated to WTO Rules and Agreements, in that they will be held up to a
WTO standard to be validated, rather than being seen as international law on a
par with that of the WTO.
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Interestingly, Halle'®® sees aninceased need for fAcreativityo

world to the matter of the relationship between trade and environment: A T h e
challenge is not to reject the environment because it carries the risk of

green protectionism but to identify and promote elements of
environmental progress that will be favourable to developing country
interests. o

The above sentiment is echoed in the following statement by UNCTAD

AFi nally, the Review includes an analysis
developing countries in the organic agr iculture sector. This sector

provides an example of how new environmental and related health

concerns in major markets can create market opportunities for

environmentally preferable products from developing countries. Local

and national sustainable devel opment benefits may also be

BN

gener atled. o

What is needed, to take advantage of the se negotiations around the relationship
between trade and environment, is firstly, a clear sense of strategic direction for
South Africa, which has been arrived at through fu ll and proper involvement and
consultation with all stakeholders, combined with sound and far thinking
leadership by government, which must ultimately be responsible for reconciling
the inevitable differences and conflicts within broader society and its ec onomic
development goals.

Such leadership must of necessity involve the intense involvement and selfless
cooperation between government departments themselves. Only poor decisions
can result where departments responsible for trade and those responsible for
environment do not consult and strategize together.

It is important to know our strategic direction and therefore most advantageous

interpretation for South Africa of the relationship betw een MEAs with STOs and

the WTO Rules, and to apply this strategy to all negotiations surrounding trade

and environment . Sout h Africads i nterest
environmental goods and services, and her comparative advantages in
opportunities for participation in the CDM market and her tremendous

opportunities in the fields of intellectual property formalization of her biological

diversity and traditional knowledge, are some examples which will require South

Africa to be well prepared on all issues impacting on trade and environment.

That said, the authors return to the difficult matter at hand: how to proceed with
the paragraph 31(i) negotiation from a Sou th African perspective.
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It is clearly no easy task to define an STO 1 specificity, trade relatedness and

obligatory nature aside i it is patently clear that the latter open terms mean

di fferent things to different tliRegprotsiorss when
of an MEA. If one must choose, as indeed members of the counterpart group

have suggested it would be useful for us to do, then the Japanese categorization

of STOs into four sections, the first of which is clearly an STO, while the others

would depend upon a closer inspection of the actual wording of the trade

measure on a case by case basis, might be the way to go. Essentially, in making

the call in order to fulfill the IDC mandate of this project, we have reviewed most

of the provisions in this manner.

Nevertheless, the authors are of the opinion that the determination of whether a
trade measure is or is not an STO, or whether it falls within or out side of the
definition fAset is essdantially a sulgiective MIEcAiION unless a
common definition can be obtained which can then be used as a base from
which to analyze each provision of the MEAs as set out in the Matrix.

Furthermore, the factual circumstances relating to the status of acceptance or

otherwise of a Party of amendments and/or decisions and whether it is bound

thereto, is also an important part of the analysis. Then the effect of being

consi der eara yfonam r e s p @rents becomes impoltantanme n
determining the true relationship between such non -Party and the STOs set out

in the amendments tothat MEA, and t hat Partyés rights and
WTO. Unfortunately, this is where the discussion has so often had to end due to

the constraints of the Doha mandate under paragraph 31(i).

We have also referred to the problems related to this mandate, in that its
narrowness means that many instances wherein it is obvious that conflicts may
well arise are excluded from this negotiation.

However, an important factor to consider in the relationship between existing

WTO Rulesand STOs as set out in MEAS, as indeed for the overarching concepts

of MEAs and WTO Rules as a whole, is that iniét he negotiation a
implementationof export restrictions [é] there have
efforts to work together to craft STOs in a manner that takes into

account the specific objectives of the MEA, the nature of the

environmental harm to be prevented, the other types of control

obligations s et out in the MEA (e.g. production and use restrictions),

the concerns and needs of all participating countries and relevant trade

rules and trade™i mplications. 0

87



ANNEXURE A

INITIAL QUESTIONNAIRE:

FRIDGE STUDY ON DOHA DECLARATION PARAGRAPH
31(i) ON THE RELATIONSHIP BETWEEN
MULTILATERAL ENVIRONMENTAL AGREEMENTS
WITH SPECIFIC TRADE OBLIGATIONS AND THE
WTO RULES

1. Name, designation, contact details (tel and email) and organization
represented by respondent:

2. Please state your direct /indirect experience of the MEAS listed in the
table below, their negotiation and/or implementation by South Africa
and/or your experience of their effect (whether direct or indirect) on
trade:

3. Please discuss your experience of intergovernmental co-operation
(i.e. between DTI and DEAT, for example) in your area of speciality /
responsibility, and give your assessment of the manner in which
information is collected, shared and debated.

4. In what manner are preparations made for South Af r i cads attendan
at ministerial meetings and/or the trade and environment committee
of the WTO?

5. How could one better inform and improve the South African
negotiation position on trade and the environment both locally and
internationally?

6. Please discuss your views on the interaction between the private
sector/civil society and government on trade and environmental
issues and whether there is an effective structure in place to fully
and effectively debate the South African position. How do you
believe this could be improved?
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7. In your opinion, what is the most significant challenge in the
relationship between trade and the environment in the South African
context?

8. Should South Africa negotiate amendments to any of the specific
trade obligations in the MEAS as listed in the table below? If so, what
should they be?

9. What is your experience of the South African implementation of the
specific trade obligations in any of the MEAS listed in the table below
T is this effective, and what would you say needs to be done to
improve such implementation?

10. What is your impression of the costs/benefits in implementing the
specific trade obligations contained
i n the MEAS, particularly in respect of
developing country, and its need to remain internationally
competitive?

11. Do you believe that South Africa, as a developing country, should
make use of this status in order to delay full implementation (and
thus costs) of Specific Trade Obligations in the MEAS in the interests
of development and poverty reduction?

12. Are you aware of any regulatory impact assessment mechanism
which is available to South African policy makers for the purposes of
evaluating Specific Trade Obligations in MEAS, and if yes, please
comment on the effectiveness of this mechanism, alternatively,
please advise whether you believe such a mechanism is feasible
and/or desirable, and why?

13. Please review the table below, and list information which you have in
order to complete the table 7 should you not have the information,
you may leave the relevant block blank:

MULTILATERAL Signed by | Ratified Details of Responsible Govt Most
ENVIRONMENTAL SA? YIN by SA? Relevant Dept/s, Senior Important
AGREEMENT MEA YES/NO Enabling official i
WHEN? Legislation and and contact SpeCIfIC
Regulations in details Trade
Place? If not, Obliga_tion
what is current
status?

BIODIVERSITY GROUP:

International Plant
Protection Convention
IPPC

International Convention
for the Conservation of
Atlantic Tunas ICCAT
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Convention on
International Trade in
Endangered Species of
Wild Fauna and Flora
CITES

Convention on the
Conservation of Antarctic
Marine Living Resources
CCAMLR

Convention on Biological
Diversity CBD

Cartagena Protocol on
Biosafety

International Tropical
Timber Agreement ITTA

UN Fish Stocks Agreement

CHEMICAL AND OTHER
INDUSTRY GROUP:

Montreal Protocol on
Substances that Deplete
the Ozone Layer

Basel Convention on the

Control of Transboundary
Movements of Hazardous
Wastes and their Disposal

United Nations Framework
Convention on Climate
Change UNFCCC

Kyoto Protocol

Rotterdam Convention on
the Prior Informed Consent
(PIC) Procedure for Certain
Hazardous Chemicals and
Pesticides in International
Trade

Stockholm Convention on
Persistent Organic
Pollutants (POs)
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ANNEXURE B

Appendix 1: Table presented in the US Submission (W/20)
Dated 10 February 2003

(CITES, Montreal, Basel, Cartagena, Rotterdam, Stockholm)

SPECIFIC TRADE OBLIG ATIONS AMONG PARTIES IN AGREEMENTS LISTED IN
WT/CTE/W/160/REV. 1

Name of MEA| Date of | Date of Specific Trade Obligations
Adoption| Entry
into
Force
Corvention on| 3/3/73 1/7/75 | Art. Il (4) which prohibits trade in specimens 0
International species listed in Appendices I, I, and Il excef
Trade in in accordance with the Convention
Endangered Art. [l which regulates all trade in specimens ¢
Species of species listed in Appendix |
Wild Fauna Arts. IV (1), (2), (3), (4), (5), and (6) which
and Flora regulate all trade in specimens of species
(CITES) listed in Appendix Il
Art. V which regulates all trade in specimens ¢
species listed in Appendix Ill
Arts. VI (1), (2), (3), (4), (5) and (6) which
govern permits and certificates
Arts. VIII (1)(a), (1)(b), (3), (4), (6) and (7)
which concern measures to be taken by Parti€
enforce the Convention to prohibit trade in
specimens in violation thereof
Art. IX which requires the designation of
Management and Scientific Authorities
The Montreal | 16/9/87 | 1/1/89 | Article 4A(1) which governs the control of trads
Protocol on with Parties
Substances
that Deplete
the Ozone
Layer 9/97 10/11/99
(Montreal
Protocol)
Montreal
Amendment
(adding Art.
4A)
The Basel 22/3/89 | 5/5/92 | Arts. 3(1) and 3(2) which requires reporting or

Convention on

national definitions of hazardouwsmstes
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Name of MEA| Date of | Date of Specific Trade Obligations
Adoption| Entry
into
Force
the Control of and requirements concerning transboundary
Transboundary movement
Movements of Arts. 4(1), 4(2)(e), 4(2)(f), 4(2)(g), 4(6), 4(7),
Hazardous 4(8), 4(9) and 4(10) which contain general
Wastes and obligations regarding the transboundary
Their Disposal movement of hazardous waste
(Basel) Art. 5(1) which requires the desigtion of a
competent authority and focal point
Arts. 6(1), 6(2), 6(3), 6(4), 6(5), 6(9) and 6(10)
which govern the transboundary movement of|
hazardous waste
Art. 8 which governs the duty to reimport
Art. 9(2) which governs the repatriation of illeg
waste
Arts. 13(2), 13(3)(a) and 13(4) which govern tf
transmission of information
Cartagena 29/1/00 | Notin Arts. 7(1) and 7(3) which govern the applicatiq
Protocol on force of the adance informed agreement procedure
Biosafety to Art. 8 which governs notification
the Arts. 9(1) and 9(2) which govern
Convention on acknowledgement of receipt of notification
Biological Arts. 10(1), 10(2), 10(3) and 10(4) which gove
Diversity the decision procedure
(Biosafety Art. 18 (2) which governs documentation
Protocol), accompanying living modified organisms
Art. 19 which requires the designation of
competent national authorities and focal point:
The Rotterdan] 10/9/98 | Not in Arts. 5(1) and 5(2) which govern procedures f
Convention on force banned or severely restricted chemicals
the Prior Arts. 10(2), 10(4), 10(5), 10(7), 10(8) and 10(¢
Informed which govern obligations in relation to
Consent imports of Annex Il chemicals
Procedure for Arts. 11 which governs obligations in relation 1
certain exports of Annex Il chemicals
Hazardous Arts. 12(1), 12(2), 12(3) and 12(4) which gove
Chemicals and export notification
Pesticides in Arts. 13(2) and 13(4) which govern informatior
Internatonal to accompany exported chemicals
Trade (PIC)
Stockholm 23/5/01 | Notin | Arts. 3(1)(a)(ii), 3(2)(a), 3(2)(b)(i), 3(2)(b)(ii),
Convention on force and 3(2)(c) which govern obligations concerni
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Name of MEA| Date of | Date of Specific Trade Obligations

Adoption| Entry

into
Force

Pesistent the export and import of listed chemicals (as
Organic among Parties)
Pollutants Annex A, Part I, Paragraph (c) (asong
(POPs) Parties)

Appendix 2: Table presented in the Malaysian Submission
Dated 30 April 2003

(CITES, Basel, Montreal)

MEA ARTICLES OBLIGATIONS SPEC. MEASURES/ STO
ACTIONS IN TRADE
CITES Article 11.4 Mandatory not to allow No specific measure prescribed. | No
trade in species included i Action to be in accordance with th
Appendices |, Il and IlI provisions. Not all ppvisions
specific and tradéased. Principle
rather than operative provision
Article I11.2, 3 Yes
and 4 Mandatory requirement of| Specific measure in terms of prior|
the prior grant of a permit/| grant and presentation of an expg
certificate before export, | import permit/ reexport certificate
import and reexport for trade subject to certain Yes
Article I11.5 conditions
Mandatory requirement of
prior grant of certificate fol Specific trade measure farms of
introduction of any prior grant of certificate for trade | Yes
Article IV.2, 4, | specimen of species in
5 Appendix |
Specific trade measure in terms 0
Mandatory requirement of| prior grant and presentation of an| Yes
the prior grant of @ermit/ | export permit/ reexport certificate
Article IV.6 certificate before export, | subject to certain conditions
import and reexport
Specific trade measure in terms g Yes
Mandatory requirement of| prior grant of certificate for trad
Article V.2, 3, | prior grant of certificate fol
4 introduction of any
specimen of species in Specific measure in terms of prior] Yes
Appendix Il grant and presentation of an expd
permit/reexport
Article VI.2, 3, | Mandatory requirement of| certificate/certificate of origin,
4,5,6 the prior grant of a permit/| subject to certain conditions No
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MEA ARTICLES OBLIGATIONS SPEC. MEASURES/ STO
ACTIONS IN TRADE
certificate of origin/
certificate before export, | Specific measuréto include
Article VIII.1 | import and reexport specified information in the exporf No
permit/ certificate and procerks
Requirement of certain for copies of permits/certificates
Article VIII.2 information in the and their cancellation No
permits/certificates
No specific measure provided
Article VIII.3
Mandatory requirement to Yes
enforce penalty provisiong Non-specific measuré
and prohibit trade discretionary method of
Article VIII.6 reimbursement No
Non mandatory obligation
for reimbursement of Measure to designate ports not
Article 1X expenses obligatory, measures on properly
cared for not prescribed
Non-mandatory obligatio
to ensure minimum delay
in trade formalities for Recordsof trade in specimens
passage of specimens included in Appendices I, Il and Il
shall include specific information
Mandatory to maintain
trade records Procedures governing the
designation of these authorities n
specific to trade
Designation of
Management and Scientifi
Authorities
Basd Article 3 Mandatory to inform of Provide information to the No
Convention wastes under domestic | Secretariat, not trade specific
legislation other than thos
listed in Annexes | and Il
Article 4.1 (a), No
Mandatory to inform on Exercise of right under national
Article 4.1 (b), | prohibition of wastes legislation
(c) (via Yes
Article 13 Mandatory to prohibit Through information/ notification
procedures import/export of hazardou{ in accordance with Article 13
wastes procedures No
Article 4.2 (a
d) No
Mandatory measures Measures not specifiddonly
Article 4.2 (e appropriate measures
f) Mandatory profbition of
wastes exports to countrig Ban is not specific, depending on| Yes
that have ban them or are| criteria yet to be determined
unable to manage in an
Article 4.6 environmentally sound No

manner

Export of hazardaiwastes
prohibited to areas south of
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MEA ARTICLES OBLIGATIONS SPEC. MEASURES/ STO
ACTIONS IN TRADE
Article 4.7 (b) | Mandatoryi no export 60 degrees latitude
permitted to designated
area Packaging procedures, but not | Yes
based on specific international
Mandatory requirement of| rules, standards and practi¢emt
4.7(c) packaging, labelling in specific trade measure
conformity with Yes
international rulesrad
standards and due accour Movement document shall contaif
Article 6.1 paid to international information from point at which
practices transbomdary movement Yes
commences to the point of dispos
Mandatory requirement of
Article 6.2 a movement document Notification by exporting party of | Yes
proposed transboundary moveme
of wastes containing information
Article 6.3 Mandatory for exporting | specified in Annex/.A
party to notify any No
transboundary movement| Response shall be provided eithe
of wastes to grant consent or deny permissi
Article 6.4 or to regest information
Mandatory for importing | Written confirmation from No
party to respond to importing party to contain specific
notification in writing information on consent, existence
Article 6.9 of contract
Mandatory requirement
that the exporting party No
cannot export unless with | Acknowledgement by party in
written confirmation from | transit and need for exporting par
Article 6.10 importing party to receive consent or otherwise aj
provided. However, includether
Requirement for party of | discretionary measures
transit to acknowledge
receipt of notification.
Exporting party shall not | Various actions to be taken by
proceed with persons involved are specified su
transboundary movement| as signing of movement documen
subgct to conditions by the person in charge and
information regarding receipt of
Mandatory requirements q wastes. Needed in the
prescribed actions by export/import process
persons involved in the
transboundary movement| Acts relating to ntification and
responses administrative
procedure
Mandatory requirement to
transmit notifications and
responses to parties
Montreal | Article 4A Mandatory requirement to| Specify date of ban and what typg Yes
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MEA ARTICLES OBLIGATIONS SPEC. MEASURES/ STO
ACTIONS IN TRADE
Protocol ban export after phasmit | of exports should be banned
date
Article 4B Specify the type of licensing Yes

import and export and

Mandatory to esblish a
system of licensing for

report to the Secretariat

system for import and export for
substances in Annexes A, B, C ar
E

Appendix 3: Table presented in the Indian Submission
Dated 20 February 2003

(CITES, Montreal, Basel, Cartagena, Rotterdam, Stockholm)

1. CONVENTION ON INT ERNATIONAL TRADE IN ENDANGERED SPECIES OF

WILD FLORA AND FAUNA (CITES)

TRADE RELATED MEASURE

COMMENTS

Article Il T CITES regulates trade in endangered
species by defining conditions under which import al
export permits may be issued. The conditions are
differentiated according to a classification system
based on three appendices of protesfezties.

Article Il T Contains the fundamental principle
of the MEA.

Article 111.2 T The export of any specimen of a speci
included in Appendix | shall require the prior grant a
presentation of an export permit this will be granted
(a) accordindo the Scientific Authority the export is
not detrimental; (b) according to the Management
Authority it complies with the laws of the State.

Articlell.3 TThe i mport (é) wi
grant and presentation of an import permit and eithe
an export or a rexport certificate.

Article 111.4 T Reexport shall require the prior grant
and presentation of a-export certificate.

Article 11l.2 T Contains trade obligations but tt
sub clauses which do not contain obligations
need to be readgether to bring specificity.

Article 111.3 T Contains trade obligation. The
sub clauses which do not comtaibligations
may be read together with the main provisiong

Article 1ll.4 T Contains trade obligation. The
subclauses which do not contain obligations
may be read together with the main provisiong

Article IV.2 - Export requires the prior grant (based
assessment according to stlause (a), (b), (c) and (d)
and presentation of an export permit.

Article IV.3 1 Authorizes each Parties to monitor the
issuance of export permits and actual export of Ann

Il species and allows them to advise the Manageme|

Article IV.2 1 Contains trade obligation. The
sub claises which do not contain obligations
may be read together with the main provisions

Article IV.3 1 Refers to the monitoring rights ¢
other Parties.
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TRADE RELATED MEASURE

COMMENTS

Authority of the exporting Party, to takstiitable
measuresrelating to export in order to maintain that
species throughout its range

Article IV.4, 5, 6 & 7 T Requires the presentation of g
exportand reexport permit before import.

Article IV.4, 5, 6 & 7 1 Contains trade
obligation. The suglauses which do not
contain obligations may be read together with
the main provisions.

Article V.2 T Export shall require prior grant (based ¢
subclause(a) and (b) and presentation of an export
permit.

Article V.3 1 Import shall require the prior

presentation of a céicate of origin, and an export
permit, if the species is from a State that has include
under App. 1l

Article V.4 i For reexport, a certificate is required
from the Management Authority of the State of re
export, stating that the specimen was processed in t
State.

Article V.2 i Contains trade obligation. The
subclauses which do not contain obligations
may be read together with the main provisiong

Article V.3 T Contains trade obligation.

Article V.4 i Contains trade obligation.

Article VI - Regulates permits and certificates for
import and export permits required under Articles Ill
IV and V.

Article VI T Contains trade obligin.

Article VIII T Parties shall take appropriate measurg
to enforce the provisions of the present Convention
to prohibit trade in specimens in violation of the
Convention.

Article VIII 7 Encourages Parties to take
appropriate measures to enforlee provisions
of the Convention.

Article XIV T Authorises Parties to take stricter
domestic measures.

Article XIV 1 Refers to the right of a Party to
adopt stricter domestic measures.

2. MONTREAL PROTOCOL ON SUBSTANCES THAT DEPLETE THE OZONE

LAYER

TRADE RELATED MEASURE

COMMENTS

Article 4A: Control of trade with Parties

1. Where, after the phasmit date applicable to i
for a controlled substance, a Party is unable, despit¢
having taken all practicable steps to comply with its
obligation under th@rotocol, to cease production of

that substance for domestic consumption, other thar
uses agreed by the Parties to be essential, it shall b
the export of used, recycled and reclaimed quantitie

Article 4A (1) i Contains trade obligation.
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that substance, other than for the purpose of
destriction.

Article 4B: Licensing

1. Each Party shall, by 1 January 2000 or wit
three months of the date of entry into force of t
Article for it, whichever is the later, establish a
implement a system fdicensing the import an
export of new, used, recycled and reclain
controlled substances in Annexes A, B, C and E

2. Notwithstanding paragraph 1 of this Article,
any Party operating under paragraph 1 of Article 5
which decides it is not in a positioa ¢stablish and
implement a system for licensing the import and exp
of controlled substances in Annexes C and E, may
delay taking those actions until 1 January 2005 and
January 2002, respectively.

Article 4B (1) 7 Describes the obligation of a
Partyto adopt a licensing system by January
2000, but acknowledges the right to delay tak
action.

3. BASEL CONVENTION ON THE CONTROL OF TR ANSBOUNDARY MOVEMENT
OF HAZARDOUS WASTES AND THEIR DISPOSAL

TRADE RELATED MEASURE

COMMENTS

Article 4.1(a) 1 Parties can exercise their right to ban
import of hazardous waste, and if they do, must infg
the other Parties;

Article 4.1(b) i Partiesmustprohibit or shall not
permit the export of hazardous wastes (HW) to Parti
which prohibited its import.

Article 4.1(c) 7 For wastes not specifically prohibited
by the importing state, Parti@sll prohibit export of
wastes if importing country has not consented in
writing to the specific import;

Article 4.1(a) 1 Gives Parties the right to ban
the import Hazardous Wast©nce they do so
they are obliged to inform other Parties.

Article 4.1(b) 1 Contains trade obligation.

Article 4.1(c) 7 Contains trade obligation.

Article 4.2(e) 1 Not allow the export of hazardous
wastes or other wastes to a State or group of States
belonging to an economic and/or political integration
organization that are Parties, particularly developing
countries, which have prohibited by their legislation

imports,or if it has reason to believe that the wastes
in question will not be managed iran

environmentally sound manner,according to criteria

Article 4.2(e) T Contains a trade obligation.

A specific criterion on "management in an
environmentally sound manner" is to be decid
by the CQP.

98



TRADE RELATED MEASURE

COMMENTS

to be decided on by the Parties at their first meeting

Article 4.6 7 Prohibits the export of hazardous waste
for disposal in the area of 60° south latitude whethel
not such wastes are subject to transboundary
movement.

Article 4.6 7 Contains trade obligation

Article 4.7(b) i Requires HW and other stes that are
subject to transboundary movement to be packaged
labelled, and transported in conformity with generall
accepted antecognised international rules.

Article 4.7(c) 7 Requires HW and other wastes to be
accompanied by a movement document from the pg
at which a transboundary movement commences to
point of disposal.

Article 4.7 (b) i Requires Hazardous Waste,
subject to transboundary movement to be
packaged €é) i n confor mit ]
international rules.

Article 4.7(c) 1 Contains trde obligation,

Article 6.1 7 The State of export, or exporter, shall
notify, in writing, the competent authority of the Stat¢
concerned of any proposed transboundary moveme
of HW.

Article 6.2 7 The State of imprt shall respond to the
notifier in writing, consenting to the movement with ¢
without conditions, denying permission for the

movement, or requesting additional information.

Article 6.1 7 Contains trade obligation

Article 6.2 17 Refers to the right of a Party to
import, ban an import, requestrfadditional
information or provide a conditional consent.

Article 6.3 7 Transboundary movement can only
commence once the state of export receives written
confirmation that:(a) the notifier has received the
written consent of the state of import; gl the
notifier has received from the State of import
conformation of the existence of a contract between
exporter and the disposer specifying environmentall
sound management of the wastes in question.

Article 6.3 7 Contains trade obligation.

Artic le 8states that When a transboundary moveme
of hazardous wastes or other wastes to which the
consent of the States concerned has been given, su
to the provisions of this Convention, cannot be
completed, the State of export shall ensure that the
wastes in question are taken back into the State of
export, by the exporter, if alternative arrangements
cannot be made for their disposal in an environment
sound manner.

Article 8 T Obliges Parties to finport the HW,
if, transboundary movement canrbat
completed.

Lacks specificity on sound environmental
disposal.

99




4. CARTAGENA PROTOCOL ON BIOSAFETY

TRADE RELATED MEASURE

COMMENTS

Article 2.4 7 Allows a Party to take action that is mor
protective of the conservation and sustainable use 0
biological diversity than that called for in the Protoco
provided that such action is consistent with the
objective and the provisions of this Protocol and is ir
accordance with that Party's other obligations under
international law.

Article 2.4 7 Refers tote right of a Party to
take action that is more protective than that
called for in the Protocol.

Article 7.1 7 The advance informed agreement
procedure in Articles 8 to 10 and 12 shall apply priof
the first intentional transboundary movement of LM(
for intentional introduction into the environment of th
Party of import.

Article 7.1 7 Contains trade obligation.

Article 8.1 7 The Party of export or the exporter shal
notify, in writing, the competent national authority of
the Party of import, prior tthe intentional
transboundary movement of a LMO that falls within
scope of Article 7.1 The notification shall contain, at
minimum, the information specified in Annex I.

Article 8.1 7 Contains trade obligation.

Article 9.4 7 A failure by the Partpf import to
acknowledge receipt of a notification shall not imply
consent to an intentional transboundary movement.

Article 9.4 1 Explicitly provides an
interpretation of a failure to notify by a Party.

Article 10.31 Refers to the decision proceduihat an
importing Party may takelt may (a) approve the
import with or without conditions; (b) prohibit the
import; (c) request for additional information.

Article 10.61 States that lack of scientific certainty,
shall not prevent a Party of import from taking a

decision, as appropriate, with regard to the import ol
LMOs. This Article thus authorises the use of the
precautionary approach in reachingport decisions.

Article 10.31 Refers to the right of a Party to
arrive at a decision relating to the import of a
LMO.

Article 10.61 Refers to the right of a Party for
risk assessment before reaching an import
decision.

Article 111 Lays out the procedure for LMBFPs.

Article 11 1 Contains trade obligation. The su
clauses which do not contain obligeas may be
read together with the main provisions.

Article 12.17 Authorizes a Party of import to review
its decision, in light of new scientific education.

Article 12.17 Refers to the right of a Party to
review its decision.

Article 131 Allows for a simplified procedure for
transboundary movement of LMOs in accordance w
the objective of the Protocol.

Article 131 Refers to a right of the party which
can be exercised in accordance with the
objective of the Protocol.
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TRADE RELATED MEASURE

COMMENTS

Article 14.17 Authorizes Peies to enter into bilateral
regional and multilateral agreements and arrangeme
regarding intentional transboundary movements of
LMOs consistent with the objective of this Protocol g
provided that such agreements and arrangements d
result in dower level of protection than that provided
for by the Protocol.

Article 14.17 Refers to the right of a Party to
enter bilateral (é)
with the objective of the Protocol.

Article 15.17 Requires risk assessment to be
undertakenim s ci enti fically
accordance with Annex lIIWhile Article 15.2states
that risk assessment must be carried out before rea
a decision under Article 10.

Article 151 May be read together with Articleg
7, 8,10 and 12 and Annex llI.

Article 16 i Requires Parties to establish and maintg
appropriate mechani sms
risks identified in the risk assessment procedure.

Article 16 7 Requires Parties to set up
appropriate mechanis
identified inthe risk assessment provision of t
Protocol.

Article 18.27 Requires each Party to provide
documentation accompanying:

(&) LMO-FFPs to identify that they "may contain"
LMOs.

(b) LMOs for contained use should be identified as
LMOs;

(c) LMO for intentional introdudbn into the
environment must be identified as LMOs and m
specify relevant traits.

Article 18.2 (b and c)i Contains trade
obligation. However, the specificity @frticle
18.2 (a),is to be further articulated by COP
Decisions.

Article 26.17 Authorizes Parties to take into account
consistent with their international obligations, secio
economic considerations while reaching an import
decision.

Article 26.11 Refers to the right of a Party.

5. ROTTERDAM CONVENTION ON THE PRIOR

INF ORMED CONSENT

PROCEDURE FOR CERTAIN HAZA RDOUS CHEMICALS AND PESTICIDES IN

INTERNATIONAL TRADE

TRADE RELATED MEASURES

COMMENTS

Articles 5, 6, 7, 8 and %et out the procedure to list
chemicals that are subject to the prior informed cons
procedure in Annex lll. Wheredsticle 9 contains the
procedure for ddisting a chemical from Annehl .

The final decision lies with the CORFor example

Articles 5, 6, 7, 8 and 9 Contan trade
measures. However, any obligation relating tc
them would ultimately depend upon the decisi
of the COP to list the chemicals
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TRADE RELATED MEASURES

COMMENTS

Article 5.6 states The Chemical Review Committee
shall review the information provided in such
notifications and, in accorda@evith the criteria set ou
in Annex Il, recommend to the Conference of the
Parties whether the chemical in question should be
made subject to the Prior Informed Consent procedt
and, accordingly, be listed in AnndX.

Article 10.47 In relation to imports of chemicals liste
in Annex I, allows a Party to (a) consent to an impg
notto consent to an import; to consent to an import
subject to specified conditions; or (b) provide an
interim response.

Article 10.97 A Party thatakes a decision not to
consent to import of a chemical or to consent to its
import only under specified conditions shall, if it has
not already done so, simultaneously prohibit or mak
subject to the same conditions: (a) Import of the
chemical from any sage; and (b) Domestic productig
of the chemical for domestic use.

Article 10.471 Refers to the right of a Party to
arrive at a decision relating to the import of
chemicals.

Article 10.91 Contains trade obligation.

Article 11.2 T Each Party shall ensure that a chem
listed in Annex Il is not exported from its territory
any importing Party that, in exggonal circumstances
has failed to transmit a response or has transmitte
interim response that does not contain an inte
decision, unless:

(a) At the time of import, the chemical is registered
a chemical in the importing Party; or (b) It is
chemia@l for which evidence exists that it h
previously been used in, or imported into, the import
Party and in relation to which no regulatory action
prohibit its use has been taken; or (c) Explicit cons
to the import has been sought and receivedthsy
exporter through a designated national authority of
importing Party. The importing Party shall respong
such a request within sixty days and shall prom
notify the Secretariat of its decision.

Article 11.21 Contains trade obligation.

Articl e 121 Requires an Exporting party that wishes
export a banned or severely restricted chemical forn|
territory, to provide an export notification to the Party
of import, prior to the first expartThis natification
must be updated if the exportingrB/ adopts a final
regulatory action that results in a major change
concerning the ban or severe restriction of that
chemical

Article 12 1 Contains trade obligation.

Article 13.17 Requires that whenever a code has be

assigned to a chemical by the Wb€ustoms

Article 13.17 Contains trade obligation once
the WCO has assigned a code to a chemical {
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TRADE RELATED MEASURES

COMMENTS

Organisation, the shipping document for that chemic
bears the code when exported.

Article 13.27 Requires each Party to label Annid
and (é) chemicals befor
requirements should ensure adequate availability of
information (é) taking
international standards.

Article 13.31 Each Party may require that chemicalg
subject to environmental or health labelling
requirements in its territory are, when exported, subj
to labelling requirements.

is being exported.

Article 13.27 Requires Parties to label Annex
11l chemicals before exporiy accordance with
relevant international standards.

Article 13.31 Refes to a right of a Party to
label exports that are subject to labelling
requirements in its own territory.

Article 15.471 Authorizes Parties to take action that ig
more stringently protective of human health and the
environment than that called for in $hConvention,
provided that such action is consistent with the
provisions of this Convention and is in accordance v
international law.

Article 15.471 Refers to the right of a Party to
take action that is more stringently protective
than that called foin the Convention.

6. STOCKHOLM CONVENT ION ON PERSISTENT ORGANIC POLLUTANTS

TRADE RELATED MEASURES

COMMENTS

Article 3.17 1. Each Party shall:

(@) Prohibit and/or take the legal anc
administrative measures necessary to eliminate
Its productim and use of the chemicals listed
Annex A subject to the provisions of that Anneg
and (ii) Its import and export of the chemics
listed in Annex A in accordance with th
provisions of paragraph 2; and

(b) Restrict its production and useof the chemicalg
listed in Annex B in accordancevith the provisions of
that Annex.

Article 3.27 POPs listed in Annexes A and B are
imported or exported only for the purpose of
environmental sound disposal (set lfoirt paragraph
1(d) of Article 6) or for a use permitted for the
importing Party as a specific exemption.

Article 3.1.(a)1 Contains trade obligation.
Someof the provisions of Annex APart Il
relating to "priorities" to follow prior to 2025
may not contain an obligation, but may be rea
together with the main provision.

Article 3.1(b) i Relates to national production
and use of chemicals listed in Annex B.

Article 3.2 Contains trade obligation that is
further specified by Article 6.1 (d).

Article 4 7 Establishes a register of specific
exemptions for Brties for production or use of POPs
listed in Annexes A 0B.

Article 4 1 Establishes a register of specific
exemptions. It provides a right to Parties to
register specific exemptions listed in Annex A
B.
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Article 8 T Sets out the procedures for liggiPOPs in | Article 8 i Refers to the right of a Party to list
Annexes. chemical in Annex A.B or C.
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Appendix 4: Table presented in the Korean Submission

Dated 8 October 2002

(All 14 MEAs as per the matrix)

MEA Article(s) | STO Why
IPPC 7(1) No |Gives Parties a sovereign right to regulate plant importing.
7(2) Yes|Sti pul ates Partiesd obligation
publishing and transmitting phytosanitary requirements.
ICCAT ICCAT does not contain trade measures, bsoltgions taken by the Parti
do contain trade restrictions, which d@nSTGs (See Paragraphl).
CITES |2 No |Describes only the general principles of the Convention
3,4,5, 6| Yes |Stipulate precise and obligatory requirements concerning export aod i
documentation.
8,14 No |[Al' Il ow for Partiesé6é discretion a
CCAMLR CCAMLR does not contain trade measures, but tratlded measures ha
been adopted in the Conservation Measures that are bindingttacting
parties. Most conservation measures are precisely mandated obligatig
which can be STOs.
MP 4 Yes | Stipulates precisely the measures to be taken, namely import and exp
of trade in ozon&lepleting substances
Basel |4.1.b, Yes | Describe very specific and mandatory PIC procedure
Convention|4.1.c
4.1la No |[Describes .Parties6 right
42,8 ? |The term "environmentyl sound manner" isot specific. However,
Conference ofhe Parties(COP) decision elaborates on the term (See
Parayraphl2).
4.5, 4.6 | Yes|Stipulate precise, obligatory measures (restriction on import and
documentation requirement).
6 Yes(Sti pul ates Parties6 obligation
procedural requirements
CBD 8()) No |Gives a general desption of the objectives of the Convention; allows f
Partiesd discretion regarding i
10(b) No |Is mandatory in nature but not specific, as Parties can have discretion
concerning implementation measures relating to the uselofjizal
resources.
15 No |Is not specific concerning the PIC procedures (in comparison to those
BaselConventionandthe PIC Convention). COP decisiam the Bonn
Guidelinesis not mandatory.
16,19 No |Are currently not specific. However,tfire COP decision caglaborate
them.
22 No |Stipulatesggeneral principles.
24 No |Gives Parties a general authorization
Bio- 7,8, 9, Yes | Describe specific and mandatory Advance Informed Agreement
safety 10,11 (AIA) procedures
Protocol |(1,2,5),
15
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MEA Article(s) | STO Why

11.4 No |Leavesspecific measures fdiiving Modified Organism$ Food/Feed
Processing (MO-FFP to Partesbdomestidaw.

10.6,11.8| No |Give Parties aight.

13, 14, 24 No |Are nonrmandatory, since the Party of import "may" take measures

16 No |Is not specific in comparison to Article Mhichis elaborated by Annex
Il

18 ? |Describes relatively specific obligation regarding documentation but lg
more specific elements WOP dedion (See Pagraphl2).

UN 4.2(a) No |AllowsforPar t i esd® di scretion regardi
FCCC broadly stated requirement to adopt national policies and correspondi
measures.
Kyoto [2.1,23 | No|Al Il ow for Partiesd discretion r
protocol guantified emisin limitation and reduction commitment.

6, 12,17| ? |Provide general principles of the Flexibility Mechanssnbetailed
elements of the Mechanisrare provided inhe Marrakesh Accordwhich
future COP will adop{See Paragraph)y

ITTA 1 No |AllowsforPar ti esd® di scretion regard
UN 17.4 No |Lacks specificity in types of implementation measures to deter activiti
Fish Stocks| fishing vessels.
Agreement| 23.1, 23.3 No | Offer a port State options for implementation measures.
PIC 5, 6, 7, 8, Yes |Describe precisandmandatory PIC procedures.

10.4,

10.9,

11.2,

12.1,

13.2

13.3 No |Is not mandatorgincePartes"may" requirelabeling

9 No |Describes the procedure for-igting a chemical from Annexes.

13.3 No |Is not madatorysincePartes"may" requirelabeling

15.4 No |Gives full discretion to Parties in taking "stricter measures."

POPs [3.1, 3.2 | Yes|Stipulate explicit and mandatory restrictiomsadditionfie nvi r on
sound disposalmentioned in Article 3.8 specified in Paragraph 1(d) of
Article 6.
4 No |Stipulates register of specific exemptions.
8 No | DescribedPartys right to list POPs in the Annexes.
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Appendix 5: Table presented in the Japanese Submission
Dated 25 April 2003

(Basel, CITES,Montreal, Stockholm, Cartagena, Rotterdam)

(Note) Under the Column of trade measures category:

1 denotes the trade measure in question is explicitly provided for as mandatory under a
MEA; and

2 denotediObligation de résultat is explicitly provided forin a MEA and the trade
measure in question is identified in that MEA aspotential means to meet that

obligation.

Articles and Comments
Name of MEA Trade
Measures
Category
Basel Convention | 1 Art.4(1)(b),(c), 4(2)(e),(®, (9), 4(7),4(9),4A
on the Control of Art.4(2)(f), Art.6: describe the obligations of notification.
Transboundary Art.8: describes the obligation to-t@port.
Movements of Art.9(2), (5): describe the obligations concerning illegaffica
Hazardc.)us.Waste 2 Art.4(2)(d): The achievement of a certain result (minimization of thq
and their Disposal transboundary movement of hazardous wastes and other
(Basel) wastes/protection of human health and the environment) is obligate
some tradeelated measures are considered tobdéespensable to
achieve the result.
Convention on 1 Art.2(4), Art.3, Art.4(1),(2), (3), (4), (5), (6), Art.5
International Trade Art.6(1), (2), (3), (4), (5), (6): describe the obligations concerning
in Endangered permits and certificates.
Species of Wild 2 Art.8(1): The achievement of a certain result (enforcement of, and
Fauna and Flora prohibition of trade in specimens in violation of, the provisions of
(CITES) CITES) is obligated and some tradeated measures are explicitly
stipulated as means achieve the result.
Montreal Protocol | 1 Art.4A, Art.4B
on Substances tha Art.4(1), (1bis), (1ter),(1qua),(1quin),(1sex),(2), (2bis), (2ter),(2qua),
Deplete the Ozone (2quin),(2sex),(3), (3his), (3ter),(4), (4bis), (4ter): describe the
Layer obligations regarding control among Parties, read in combination w
(Montreal Art.4(9)
Protocol) 2
Stockholm 1 Art.3(1)(a)(ii), 3(2)
Convention on
Persistent Organic| 2 Art.6(1)(d)(i), (iv): The achievement of a certain resukrlling,
Pollutants collection, transport and storage of POPs wastes in an environmen
(POPs) sound manner/prevention of transboundary transport of POPs wast
without taking into account relevant international rules, standards a
guideline$ is obligated and some tradelated measures are consider|
to be indispensable to achieve the result.
Cartagena Protoco| 1 Art.7(1), Art.10(1),(2), (3) ,(4), Art.11(5), Art.15, Art.21
on Biosafety to the Art.8, Art.9(1),(2), Art.12(2),(3), Art.13(2): describe the obligations
Convention on regarding notification.
Biological Art.18(2): describe the obligations regarding documentation.
Diversity Art.25: describe the obligation regarding illegal transboundary
(Biosafety movements.




Protocol) 2

Art.16(1),(2): The achievemeérof a certain result (regulation,
management and control of risks associated with the transboundar
movement of living modified organisms to the extent necessary) is
obligated and some tradelated measures are considered to be
indispensable to achievied result.

Art.18(1) : The achievement of a certain result (handling, packagin
and transport of the living modified organisms subject to intentional
transboundary movement under conditions of safety) is obligated a|
some tradeelated measures are careied to be indispensable to
achieve the result.

Rotterdam
Convention on the
Prior Informed

Art.10 (9), Art.11 (1)(a)(b), (c)(i), 11(2)
Art.12(1),(2), (3), (4): describe the obligations regarding notification
Art.13(1),(2), (4): describe the obligations regarding documentatior|

Consent Procedur
for certain
Hazardous
Chemicals and
Pesticides in
International Trade
(PIC)

Appendix 6: Table presented in the Chinese Submission

Dated 03 July 2003

(CITES, Montreal, Basel)

Name of MEAs Information on Trade- STOs Remarks
MEAsS/WTO related
membership measures
Parties | WTO
Members

1| Conventionon | 161 132 Articles Il, Ill, | Articles lll,, | Based on the rarity and
International IV, V, VL, VIl | IV, V, VL degree to which a species
Trade in VL XV is endangered, the treaty
Endangered stipulates explicitly and
Species of Wild precisely the obligations
Fauna and Floral that Parties must comply

CITES with in international trade
in three appendices on
endangered species.

2 | Montreal 184 143 Article 4 Article 4 (a, | Rigid trade restrictions on
Protocolon b, c). ODS, ODS production,
Substances that ODS technology, etc.,
Deplete the between Parties and
Ozone Layer nonParties are specific

MP and mandatory.
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Name of MEAs Information on Trade- STOs Remarks
MEAs/WTO related
membership measures
Parties | WTO
Members
3 | Basel 156 124 Articles 4, 6, | Articles Specific PIC procedure
Convention on 8. 4.1.b, 4.1.c, | and mandatory restriction|
the Controlof 4.2.e4.5 or bans on imports/export|
Transboundary 4.6 6 of dangerous wastes are
Movements of explicitly provided for.
Hazardous
Wastes and
Their Disposal

Source: The Informatioan MEA/WTO membership is from WT/CTE/W/160/Rev.2, 25
April 2003
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